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1.  This  report,  "Judicial  Review  Under  NEPA — Lessons  for  Users  of  Various 
Approaches  to  Environmental  Impact  Assessment,"  was  prepared  on  a  contract 
basis  by  Richard  A.  Liroff  while  with  the  Environmental  Law  Institute 
(Dr.  Liroff  is  now  with  the  Conservation  Foundation) .  The  report  was 
prepared  as  part  of  Work  Unit  31607  (IVA),  "Alternative  Techniques  for 
Environmental  Analysis,"  of  the  Corps'  Environmental  and  Water  Quality 
Operational  Studies  (EWQOS)  Program.  The  objective  of  Work  Unit  31607 

is  the  identification  of  methodologies  and  techniques  for  environmental 
analysis  to  address  the  environmental  quality  objective  in  multiobjective 
planning. 

2.  This  work  involved  a  comprehensive  review  of  litigation  under  the 
National  Environmental  Policy  Act  (NEPA)  to  identify  judicial  decisions 
and  Interpretations  which  have  relevance  to  preparers  of  environmental 
impact  statements.  Of  particular  interest  was  litigation  pertaining  to: 
the  composition  and  operation  of  an  Interdisciplinary  team  preparing  an 
impact  statement;  Impact  assessment  approaches,  especially  numerically 
based  methodologies;  and  documentation  of  the  planning  and  decision-making 
processes.  Particular  attention  was  paid  to  judicial  review  of  projects 
and  planning  activities  of  Federal  water  resources  development  agencies 
and  natural  resource  management  agencies.  This  report  summarizes  the 
results  of  the  comprehensive  review  and  pertinent  points  gleaned  from  them 
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PREFACE 


The  work  described  in  this  report  was  performed  under  Contract  No. 
DACW39-78-M-3961 ,  dated  June  1978,  between  the  U.  S.  Army  Engineer 
Waterways  Experiment  Station  (WES)  and  the  Environmental  Law  Institute. 
The  research  was  sponsored  by  the  Office,  Chief  of  Engineers,  U.  S. 

Army,  Washington,  D.  C. ,  and  directed  by  the  Environmental  Laboratory 
(EL),  WES. 

The  report  was  prepared  by  Dr.  Richard  A.  Liroff  while  he  was  Proj¬ 
ect  Associate  at  the  Environmental  Law  Institute;  Dr.  Liroff  is  now 
associated  with  the  Conservation  Foundation,  Washington,  D.  C.  The 
report  follows  specific  guidelines  established  by  WES.  The  contractor 
was  given  the  charge  to:  (l)  prepare  a  comprehensive  review  of  National 
Environmental  Policy  Act  (NEPA)  litigation  pertaining  to  (a)  the  compo¬ 
sition  and  operation  of  an  interdisciplinary  team  preparing  an  impact 
statement,  (b)  impact  assessment  approaches,  particularly  numerically 
based  methodologies,  and  (c)  documentation  of  the  planning  and  decision¬ 
making  processes.  Particular  attention  will  be  paid  to  judicial  review 
of  water  resource  development  projects  of  the  Corps  of  Engineers,  Bureau 
of  Reclamation,  Tennessee  Valley  Authority,  and  the  Soil  Conservation 
Service,  and  to  opinions  reviewing  the  planning  activities  of  such  Fed¬ 
eral  natural  resource  management  agencies  as  the  Bureau  of  Land  Manage¬ 
ment  and  the  Forest  Service,  and  (2)  prepare  a  report  documenting  the 
results  of  the  comprehensive  review,  clearly  indicating  the  cases  re¬ 
viewed  and  the  pertinent  points  gleaned  from  them. 

The  contract  was  managed  by  Ms.  Sue  E.  Richardson,  Sociologist, 
Environmental  Resources  Division  (ERD),  EL.  The  study  was  under  the 
general  supervision  of  Dr.  Conrad  J.  Kirby,  Chief,  ERD,  and  Dr.  John 
Harrison,  Chief,  EL. 

The  Commander  and  Director  of  WES  was  COL  J.  L.  Cannon,  CE.  Tech¬ 
nical  Director  was  Mr.  F.  R.  Brown. 
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JUDICIAL  REVIEW  UNDER  NEPA— LESSONS 
FOR  USERS  OF  VARIOUS  APPROACHES  TO 
ENVIRONMENTAL  IMPACT  ASSESSMENT 


INTRODUCTION 


Various  approaches  have  been  developed  to  the  interdisciplinary 

assessment  of  the  impacts  of  alternative  proposals  as  mandated  by  the 

National  Environmental  Policy  Act  (NEPA),— ^  by  Executive  Order  1151*+,—' ■ 

3/ 

by  Section  122  of  the  River  and  Harbor  and  Flood  Control  Act  of  1970,— 

by  the  Principles  and  Standards  for  Planning  Water  and  Related  Land 

It/ 

Resources  developed  by  the  Water  Resources  Council,—  and  by  guidelines 

and  regulations  of  the  Council  on  Environmental  Quality^  (CEQ)  and  the 

6/ 

Corps  of  Engineers.— 

The  Corps  wishes  to  assure  that  any  suggested  procedures  are  de¬ 
signed  in  accordance  with  the  requirements  of  NEPA  as  interpreted  by  the 
courts.  It  has  asked  the  Environmental  Law  Institute  to  summarize 
judicial  guidance  on 

1)  treatment  of  conflicting  professional  opinions  in  environmental 
impact  statements, 

2)  documentation  of  the  planning  and  decisionmaking  process, 

3)  quantification  of  environmental  impacts. 

It)  consideration  of  alternatives  in  environmental  impact  state¬ 
ments,  and 

5)  the  composition  and  operation  of  interdisciplinary  teams  con¬ 
ducting  environmental  assessments. 

The  following  summary  draws  principally  on  NEPA-based  judicial  re¬ 
views  of  the  water  resource  management  activities  of  the  Corps,  the 

Tennessee  Valley  Authority,  the  Soil  Conservation  Service,  and  the 

7/ 

Bureau  of  Reclamation.—  It  also  is  based  on  judicial  reviews  of  ac- 

O  / 

tions  taken  by  the  Bureau  of  Land  Management  and  the  Forest  Service.— 


*  All  footnotes  follow  the  main  text. 


1 


The  latter  two  agencies  engage  in  comprehensive  planning  for  management 
of  federal  lands.  This  report  also  incorporates  judicial  opinions  per¬ 
taining  to  other  agencies,  and  academic  analyses  of  the  Corps'  imple- 
9/ 

mentation  of  NEPA.— 


NEPA 

Summary  of  Key  Statutory  Provisions 

NEPA  was  signed  into  law  on  January  1,  1970.  Section  101  of  the 
statute  establishes  a  national  environmental  policy  and  calls  upon  all 
agencies  of  the  federal  government  "to  use  all  practicable  means,  con¬ 
sistent  with  other  essential  considerations  of  national  policy"  to 
achieve  a  host  of  national  environmental  goals.—' ■  The  substantive 

objectives  of  section  101  are  to  be  achieved  in  part  through  compliance 
with  the  procedural  requirements  of  section  102  of  the  statute. 

Section  102(2)  (A)  requires  agencies  to  "utilize  a  systematic,  inter¬ 
disciplinary  approach"  to  assure  the  "integrated  use"  of  natural  and 
social  sciences  and  environmental  design  arts  in  agency  planning  affect¬ 
ing  the  environment.  Section  102(2)  (B)  requires  agencies  to  identify 
and  develop  methods  and  procedures,  in  consultation  with  CEQ,  to  "insure 
that  presently  unquantified  environmental  amenities  and  values  may  be 
given  appropriate  consideration  in  decisionmaking  along  with  economic 
and  technical  considerations."  Section  102(2)  (C)  contains  the 
statute's  well-known  requirement  for  preparation  of  environmental  impact 
statements  for  all  major  federal  actions  significantly  affecting  the 
quality  of  the  human  environment.  Section  102(2)  (E)  requires  agencies 
"...to  study,  develop  and  describe  appropriate  alternatives  to  recom¬ 
mended  courses  of  action  in  any  proposal  [involving]  unresolved  con¬ 
flicts  concerning  alternative  uses  of  available  resources."  Sections 
102(D)  and  102(F-I)  impose  still  further  obligations. 

Congressional  Intent 

NEPA  was  directed  primarily  at  those  federal  agencies  whose  past 
lack  of  concern  for  environmental  matters  had  produced  a  series  of  un¬ 
desirable  environmental  consequences  and  a  host  of  environmental 
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controversies.  NEPA's  congressional  sponsors  believed  it  important  to 
give  all  federal  agencies  an  environmental  mandate  and  to  provide  an 
"action  forcing"  means  for  its  fulfillment,  because  many  past  environ¬ 
mental  controversies  had  "been  caused  by  the  failure  to  consider  all 
relevant  points  of  view  and  all  relevant  values  in  the  planning  and  con¬ 
duct  of  Federal  activities .  NEPA  was  intended  to  force  the  agencies 

"to  become  environment  conscious,  to  bring  pressure  upon  them  to  respond 

to  the  needs  of  environmental  quality,  ...and  to  reorient  them  toward 

12/ 

a  consciousness  of  and  sensitivity  to  the  environment." — 

NEPA  insists  that  agencies'  decisions  always  incorporate  an  identi¬ 
fication  and  evaluation  of  environmental  impacts.  The  function  of  the 
action- forcing  impact  statement  is  to  lay  bare  the  values,  assumptions, 
and  calculations  underlying  processes  of  agency  choice,  the  presumption 
being  that  if  particular  environmental  costs  are  neglected  or  under¬ 
valued,  increased  public  participation  and  interagency  coordination  will 
ensure  their  full  and  fair  evaluation.  With  many  reviewers  of  varied 
background  evaluating  an  action,  all  its  environmental  ramifications 
should  be  made  clear.  Agencies  will  reduce  the  adverse  impacts  of  their 
actions,  hopefully,  as  their  own  environmental  sensitivities  are  en¬ 
hanced  and  as  they  try  to  avoid  environmentally  based  criticisms  of 
their  proposed  actions.  In  short,  the  environmental  impact  statement 
is  the  means  to  more  environmentally  sensitive  decisionmaking. 

THE  BOUNDARIES  OF  JUDICIAL  REVIEW 

NEPA  is  a  brief  statute  applying  to  a  wide  range  of  actions  con¬ 
ducted,  supported,  and  licensed  by  federal  agencies.  The  period  of 
adjustment  to  the  statute  has  been  long  and  quite  difficult.  During 
this  time,  NEPA's  requirements  have  been  elaborated  in  administrative 
and  judicial  pronouncements.  Recalcitrant  agencies  have  had  begrudging 
compliance  chastized.  Well-meaning  agencies  have  had  difficulty 

applying  the  statute's  requirements  to  the  particular  circumstances  of 

13/ 

their  decisionmaking  process. — 

Obligations  imposed  by  NEPA  have  been  elaborated  upon  in  hundreds 
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of  pages  of  agency  regulations,  have  been  reviewed  in  hundreds  of  judi¬ 
cial  opinions,  and  have  been  commented  upon  in  all  too  many  law  journal 
articles.  The  reader  interested  in  a  complete  review  of  judicial  inter¬ 
pretations  of  NEPA  can  peruse  several  book-length  treatments  of  issues 

lU/ 

arising  under  the  law. —  Only  an  abbreviated  summary  is  offered  in 
this  report. 

NEPA  is  neither  a  paper  tiger  nor  a  strait  jacket.— ^  The  courts 
have  insisted  on  rigorous  compliance  and  have  held  that  considerations 

-j  zT  / 

of  cost  and  delay  are  not  acceptable  excuses  for  noncompliance. — 

Judges  generally  have  had  little  patience  with  pro  forma  compliance 
and  with  blatant  efforts  to  undercut  the  law.  But  there  also  is  con¬ 
siderable  flexibility  within  the  law  for  those  officials  making  a  good 
faith  effort  to  comply  with  it.  Judges  have  foresworn  the  draconian 

solution  of  injunctive  relief  when  agency  officials  have  made  a  genuine 
17/ 

compliance  effort. —  Judges  have  also  been  accommodating  when  agencies 
have  admitted  deficiencies  and  have  offered  to  comply  with  the  law  in 

1  O  / 

timely  fashion  and  with  due  public  participation. —  To  be  sure,  indi¬ 
vidual  cases  may  be  cited  wherein  the  courts  have  either  excused  what 
may  be  pro  forma  compliance,  or  have  enjoined  agency  action  following 
well-meaning  agency  efforts  to  comply.  But  by  now  a  sufficient  body 
of  NEPA  jurisprudence  has  emerged  applying  a  rule  of  reason  to  the 
interpretation  of  NEPA's  requirements  so  that  good  faith  efforts  to 
implement  the  statute  should  pass  judicial  muster  while  deliberate 
efforts  to  avoid  it  will  be  subjected  to  judicial  sanctions. 

Judicial  attention  has  focused  principally  on  implementation  of  the 
procedural  requirements  of  section  102.  Although  environmentalists 
have  attempted  to  gain  judicial  reviews  of  the  substantive  merits  of 

agency  decisions,  only  a  few  courts  have  been  willing  to  provide  such 

19/ 

reviews. —  In  conducting  substantive  reviews,  courts  may  engage  m 
substantial  inquiry  to  establish  whether  an  agency  decision  has  been 
arbitrary  and  capricious.  The  inquiry  can  be  searching,  to  ensure  that 

agencies  have  taken  a  hard  look  at  the  environmental  impact  of  their 

20/ 

actions. —  However,  no  court  is  empowered  to  substitute  its  judgment 

21/ 

for  that  of  an  agency. —  In  practice,  some  courts  have  conducted 


22/ 

searching  substantive  reviews  in  the  guise  of  procedural  reviews, — 

while  others  seemingly  engaged  in  substantive  reviews  have  not  really 

23/ 

taken  a  hard  look  at  the  agency  actions  involved. —  In  some  cases, 
judges  have  expressed  clearly  their  concern  about  the  adverse  conse¬ 
quences  of  a  pending  agency  action,  but  have  indicated  at  the  same  time 

their  unwillingness  to  substitute  their  balancing  of  the  factors  in- 

21*/ 

volved  in  the  decision  for  that  balance  reached  by  the  agency. —  In 

other  cases,  district  court  judges  have  found  reasons  to  enjoin  agency 

action,  only  to  have  their  decisions  reversed  on  appeal  on  the  grounds 

25  / 

they  substituted  their  judgments  for  those  of  the  agencies. — 


Impact  Statement 
Purpose  and  Adequacy 

Much  of  the  most-cited  judicial  language  pertaining  to  NEPA's 
requirements  is  found  in  decisions  reviewing  compliance  with  NEPA  by 
water  resource  development  agencies.  In  litigation  over  the  Corps' 
Gillham  Dam,  the  district  court  proclaimed  that  "at  the  very  least, 

p/T  / 

NEPA  is  an  environmental  full  disclosure  law."—  At  a  minimum,  the 

court  continued,  the  statement  should  contain  such  information  as  will 

"alert"  the  President,  the  Congress,  CEO,,  and  the  public  as  to  the 

27/ 

environmental  consequences  of  proposed  agency  action. —  In  a  later 

decision  in  this  case,  the  district  court  declared  that  NEPA  established 

certain  requirements  which,  if  followed,  "will  insure  that  the  decision 

maker  is  fully  aware  of  all  the  pertinent  facts,  problems  and  opinions 

28/ 

with  respect  to  the  environmental  impact  of  the  proposed  project." — 

Similar  views  were  expressed  by  the  district  court  in  the  Tellico  Dam 

case.  The  court  declared  that  the  purpose  of  a  detailed  statement  is 

both  to  aid  the  agency's  decisionmaking  process  and  to  advise  the  public 

of  the  environmental  consequences  of  the  proposed  action.  "[l]t  allows 

those  removed  from  the  decisionmaking  process  to  evaluate  and  balance 

29  / 

the  factors  on  their  own." — 

The  importance  of  opening  up  the  decisionmaking  process  to  others 
was  reiterated  by  the  8th  Circuit  in  its  decision  involving  the -Corps' 
channelization  of  the  Cache  River  basin.  "[T]he  complete  formal  impact 
study  represents  an  accessible  means  for  opening  up  the  agency 


decisionmaking  process  and  subjecting  it  to  critical  evaluation  by  those 

30/ 

outside  the  agency,  including  the  public." —  The  complete  statement 

31/ 

"must  contain  more  than  a  catalog  of  environmental  facts." —  The  agency 

must  "explicate  fully  its  course  of  inquiry,  its  analysis,  and  its 

32/ 

reasoning." —  If  an  impact  statement  is  "too  vague,  too  general  and 

too  conclusionary,"  it  cannot  "form  a  basis  for  responsible  evaluation 
33/ 

and  criticism." — 

The  courts  usually  apply  a  rule  of  reason  in  discussing  the  general 
content  requirements  of  the  environmental  impact  statement  (EIS).  The 
district  court  in  the  Tennes see-Tomb igbee  Waterway  case  held  that  the 
EIS  must  "thoroughly  discuss  the  significant  aspects  of  the  probable 

O )  / 

environmental  impact  of  the  proposed  agency  action." —  By  definition, 

this  means  "insignificant  matters,  ...such  as  those  without  import,  or 

remote  effects,  such  as  mere  possibilities  unlikely  to  occur  as  a  result 

of  the  proposed  activity,"  need  not  be  discussed. —  The  district 

court's  test  has  been  widely  adopted  in  the  form  in  which  it  was 

reiterated  by  the  9th  Circuit  during  review  of  the  Teton  Dam:  "A 

reasonably  thorough  discussion  of  the  significant  aspects  of  the  prob- 

36/ 

able  environmental  consequences  is  all  that  is  required  by  an  EIS." — 
Perfection  is  not  demanded  of  an  impact  statement.  As  the  6th 
Circuit  stated  in  the  Tellico  Dam  case,  "NEPA,  although  rigorous  in  its 
requirements,  does  not  require  perfection,  nor  the  impossible. 
[P]racticability  and  reasonableness ...  are  to  be  taken  into  account  along 
with  the  broad  purposes  of  the  Act...." —  The  court  stated,  "The 

[Environmental  Defense  Fund's]  specific  objections. . .to  the  final  state- 

f 

ment  appear  to  us  to  be  overly  technical  and  hypercritical." —  This 
language  dismissing  the  environmentalists'  criticisms  has  been  repeated 
in  several  other  cases  involving  water  resource  development  projects. 

In  the  Gillham  Dam  case,  the  district  court  expressed  doubt  that  any 
agency,  no  matter  how  objective,  sincere,  well  staffed,  and  well 
financed,  could  develop  a  perfect  EIS;  evaluations  by  experts  were 

39  / 

"almost  certain  to  reveal  inadequacies  or  deficiencies." —  The  court 

added  that  "[l]t  is  not  necessary  to  dot  all  the  I's  and  cross  all  the 
/ 

T's...." —  In  a  related  vein,  the  district  court  in  the 
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Tennessee-Tombigbee  Waterway  case  noted  that  the  requirement  of  agency 
compliance  with  NEPA  "to  the  fullest  extent  possible"  does  not  require 
perfection: 

"If  perfection  were  the  standard,  compliance  would  necessitate 
the  accumulation  of  the  sum  total  of  scientific  knowledge  of 
the  environmental  elements  affected  by  a  proposal.  [T]he 
phrase. .. clearly  imposes  a  standard. . .requiring  nothing  less 
than  comprehensive  and  objective  treatment  by  the  responsible 
agency.  [C ]onsideration  of  environmental  matters  that  is 
merely  partial  or  performed  in  a  superficial  manner  does  not 
satisfy  the. . .standard. "4l/ 

The  5th  Circuit,  upholding  the  district  court's  Tennessee-Tombigbee 

Waterway  decision,  echoed  this  view:  " [ I ] t  is  entirely  unreasonable  to 

think  that  congress  intended  for  an  impact  statement  to  document  every 

particle  of  knowledge  that  an  agency  might  compile  in  considering  the 
1+2  / 

proposed  action." — 

Treatment  of  Conflict- 
ing  Professional  Opinions 

As  the  foregoing  discussion  suggests,  the  EIS  must  provide  a  full 
disclosure  of  the  environmental  impacts  that  can  reasonably  be  expected 
from  a  proposed  project.  Because  ecological  science  is  a  young  disci¬ 
pline,  and  so  many  assumptions  and  uncertainties  underlie  calculations 
of  environmental  impact,  disagreements  may  arise  among  professionals  as 
to  the  environmental  impacts  that  may  result  from  agency  action.  More¬ 
over,  some  impacts  may  not  be  examined  at  all,  because  agency  personnel 
producing  an  EIS  may  not  be  aware  of  the  need  for  their  identification 
and  measurement . 

The  courts  have  recognized  the  importance  of  outside  opinion  by 
requiring  that  agencies  consult  with  parties  likely  to  have  knowledge 
about  the  environmental  impacts  of  an  action.  Furthermore,  the  agencies 
must  respond  to  comments,  and  the  comments  and  responses  must  be  in¬ 
cluded  in  environmental  impact  statements.  The  district  court  in  the 
Gillham  Dam  case  stressed  the  importance  of  revealing  opposing  points  of 
view  where  experts  (and  even  lay  citizens)  differ  in  their  evaluation  of 
the  environmental  impacts  of  a  proposed  action.  Where  outsiders  bring 
alleged  environmental  impacts  to  the  agency's  attention,  then  the  impact 
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statement  "should  set  forth  these  contentions  and  opinions,  even  if  the 
responsive  agency  finds  no  merit  in  them  whatsoever." —  The  court 
added  that  the  agency  should  express  its  opinion  with  respect  to  these 
opposing  contentions.  "The  record  should  be  complete.  Then,  if  the 

decision  makers  choose  to  ignore  [impacts],  they  will  be  doing  it  with 

.  „UU/ 

their  eyes  open.  — 

Courts  have  been  critical  of  agency  failures  to  consult  with  or 
to  respond  to  sources  of  expert  comments.  For  example,  in  1978,  a 
district  court  continued  its  5-year-old  injunction  against  channeliza¬ 
tion  by  the  Corps  of  the  "West  Tennessee  tributaries."  The  court  noted 
that  the  Corps'  environmental  impact  statement  had  failed  to  mention 
a  Soil  Conservation  Service  memorandum  recommending  that  channelization 
not  be  undertaken  where  the  purpose  is  to  bring  new  lands  into  agricul¬ 
tural  production.  The  court  had  noted  this  memorandum  in  its  1972 

45/ 

opinion. —  The  Corps'  continuing  failure  to  mention  the  memo  suggested 
the  agency  "has  been  less  than  diligent  in  soliciting  and  considering 
the  views  of  other  federal  and  state  agencies."— ^ 

Agencies  should  respond  to  comments  that  are  offered.  For  example, 
when  enjoining  work  on  the  Tellico  Dam,  the  district  court  noted  that 
the  TVA  had  failed  to  respond  to  comments  proffered  by  a  local  regional 

47/ 

planning  organization. —  The  district  court  enjoining  work  on  the 

Navajo  Dam  powerhouse  noted  that  implicit  in  the  obligation  to  consult 

with  others  "is  a  further  requirement  that  [an  agency]  consider  and 

48/ 

respond  to. . .comments  from  another  agency." —  The  8th  Circuit,  in 

dissolving  the  injunction  in  the  Cache  River  case,  noted  that  the  EIS 
reprinted  adverse  comments  and  referred  to  them  in  its  evaluation.  The 
circuit  court  found  that  the  impact  statement  did  not  "arbitrarily  omit" 
reference  to  conflicting  views  and  that  it  contained  "sufficient  refer¬ 
ence  to  such  views  as  to  put  decision  makers  on  notice  of  their 
49/ 

existence. " — 

Although  an  agency  must  respond  to  comments,  it  is  not  required  to 
agree  with  them.  As  the  district  court  declared  in  the  Auburn  Dam 
case,  "disagreement  among  experts  will  not  serve  to  invalidate  an 
EIS."— ■  Scientific  unanimity  on  the  desirability  of  proceeding  with  a 
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proposed  action  is  not  required.— ^  The  agency  involved  does  not  need 

to  be  subjectively  impartial,  but  it  must  present  the  environmental 

impacts  of  a  project  and  the  controversy  surrounding  them  with  ’’good 
<52/ 

faith  objectivity." — 

There  are  various  ways  to  meet  the  requirement  to  disclose  and  to 
respond  to  comments.  For  example,  the  Corps'  guidelines  for  implement¬ 
ing  NEPA  provide  for  officials  to  summarize  agency  and  citizen  comments 
and  to  discuss  them  appropriately  in  a  response.  If  the  comment  re¬ 
quires  a  change  in  the  text  of  the  statement,  the  page  and  paragraph 
altered  are  to  be  referred  to  in  the  response.  The  officials  must  also 

indicate  where  conflicts  between  the  Corps  and  commenting  parties  have 

53/ 

not  been  reconciled. — 

In  the  past,  agencies  have  satisfied  judicial  requirements  for  dis¬ 
closure  in  a  manner  far  less  satisfactory  than  that  provided  for  by  the 
Corps  guidelines.  For  example,  in  the  EIS  for  the  Gillham  Dam  project, 
the  Corps  attached  transcripts  of  statements  from  court  proceedings  as 
an  appendix  to  the  EIS.  The  court  found  this  to  be  satisfactory 
disclosure: 

It  may  be  that  the  decision  maker,  in  order  to  fully  compre¬ 
hend  the  objections  and  arguments  advanced  by  the  plaintiffs 
. . .will  have  to  look  carefully  into  the  "back  pages"  and  the 
appendixes  of  the  EIS.  But  there  is  no  way  that  he  can  fail 
to  note  the  facts  and  understand  the  very  serious  arguments 
advanced  by  the  plaintiffs  if  he  carefully  reviews  the  en¬ 
tire  environmental  impact  statement ■ 5^/ 

This  approach  was  also  found  satisfactory  by  the  district  court  ruling 

on  the  adequacy  of  the  final  EIS  statement  for  the  Corps'  New  Hope  Dam: 

The  primary  reason  that  the  impact  statement  meets  the  require¬ 
ment  of  full  disclosure  is  because  the  defendants  included 
in  the  statement  the  depositions  of  plaintiffs'  expert 
witnesses . 

By  including  the  actual  depositions  of  the  opposing  experts, 
the  decisionmakers  can  read  of  the  alternatives,  adverse 
effects,  mistakes  in  calculation,  and  reasons  that  the 
dam  should  not  be  built  in  undiluted  form. 55/ 

Although  appending  bulky  transcripts  to  impact  statements  has  been 
acceptable  to  reviewing  courts  as  a  means  of  providing  full  disclosure, 
the  approach  is  assuredly  not  the  most  meaningful  way  of  disclosing  the 
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arguments  regarding  a  project's  environmental  impact.  Any  decision¬ 
maker  with  limited  time  to  review  a  project  would  likely  balk  at  the 
bulk  of  a  statement  to  which  many  pages  of  court  testimony  have  been 
appended.  It  is  far  better  simply  to  provide  concise  summaries  of 
principal  points  of  controversy  and  areas  of  disagreement,  with  appro¬ 
priate  citations  to  supporting  references  and  data. 

Incorporation  of  Supporting 
Data,  Methodologies  and 
Documentation  into  an 
Environmental  Impact  Statement 

The  EIS  must  be  a  full-disclosure  document.  Judicial  interpreta¬ 
tions  of  this  requirement  and  resulting  agency  reactions  have  led  to 
the  production  of  statements  which  are  popularly  measured  by  their 
weight  and  width  rather  than  by  the  quality  of  their  analytical  content. 
If  it  displays  few  data,  an  agency  may  be  accused  by  some  courts  of 
having  offered  conclusory,  unsupported  remarks  in  its  statement.  Other 
courts  may  hold  that  the  same  remarks  have  been  sufficiently  documented, 
but  it  is  evident  that  many  agency  personnel  prefer  to  err  on  the  side 
of  including  too  many  data  rather  than  too  few.  Judicial  guidance  is 
not  always  consistent  and,  since  reasonable  individuals  can  disagree, 
what  an  agency  deems  to  be  reasonable  exclusion  of  data  may  be  deemed 
unreasonable  by  a  judge. 

Nevertheless,  several  generalizations  can  safely  be  made  about 
prevailing  judicial  opinion  pertaining  to  disclosure  in  impact  state¬ 
ments  of  data,  calculations,  and  references.  This  body  of  opinion 
provides  reasonable  and  flexible  guidance  to  agency  decisionmakers. 

For  example,  agencies  must  avoid  conclusory  remarks.  Remarks  must  be 
supported  either  by  data  included  in  the  impact  statement  or  by  data 
available  in  readily  accessible  documents  referenced  in  the  statement. 
While  important  data  must  be  included,  unimportant  data  can  be  excluded. 
Failure  to  include  some  references  will  not  fatally  flaw  an  impact 
statement.  Supporting  studies  must  be  accessible  to  the  public,  but  it 
is  not  necessary  for  them  to  be  attached  to  the  impact  statement.— ^ 
Generally  speaking,  courts  are  likely  to  be  satisfied  with  less  detail 
and  more  limited  analysis  where  anticipated  impacts  are  small  in  scale 

10 
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or  are  remote. —  Many  courts  will  not  "fly  speck"  impact  state¬ 
ments— ^  and  many  will  reject  "chronic  fault-finding"  by  plaintiffs.— ^ 
However,  the  courts  may  demand  more  from  impact  statements  as  the  state 
of  the  art  of  ecological  science  improves.— ^  These  generalizations 
are  readily  illustrated  by  reference  to  court  decisions  involving  water 
resource  development  projects. 

The  impact  statement  for  the  Soil  Conservation  Service's  Chicod 

Creek  channelization  project  disclosed  there  would  be  an  increase  in 

sediment  load  resulting  from  the  work.  Having  stated  this  increase 

would  occur,  the  impact  statement  asserted  in  one  sentence  that  no 

significant  reduction  in  downstream  water  quality  was  expected.  The 

district  court  reviewing  the  project  commented  that  the  statement 

"disposed  of"  the  environmental  effects  of  the  sedimentation  in  one 

"conclusory"  statement  "unsupported  by  empirical  or  experimental  data, 

scientific  authorities,  or  explanatory  information  of  any  kind."— ^ 

The  court  added,  "Where  there  is  no  reference  to  scientific  or  objective 

data  to  support  conclusory  statements,  NEPA's  full  disclosure  require- 

6?  / 

ments  have  not  been  honored." — 

In  its  review  of  the  impact  statement  for  the  Teton  Dam,  the  9th 
Circuit  commented  on  allegations  that  the  statement  was  lacking  because 
it  failed  to  discuss  fully  supporting  studies  on  which  its  conclusions 
were  based.  The  court  stated:  "[T]he  conclusory  form  requires  that  we 
caution. . .against  too  heavy  reliance  on  such  a  form  of 
presentation. " — 

The  district  court  in  the  Stonewall  Jackson  Lake  case  agreed  that 

an  impact  statement  must  not  be  conclusory.  But  the  document  is  not 

incomplete  by  reason  of  failure  to  cite  the  scientific  studies  on  which 

61*/ 

it  relied. —  Similarly,  the  district  court  in  the  Palmetto  Bend  Dam 
case  adjudged  the  impact  statement  under  review  adequate,  even  though 
it  was  evident  from  testimony  in  court  that  certain  references  were  not 
included  that  would  have  been  relevant ^  The  court  was  evidently  not 
bothered  by  the  lack  of  citations  in  the  Corps'  responses  to  outside 
comments. 

The  5th  Circuit,  in  its  review  of  the  impact  statement  for  the 
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Tennessee-Tombigbee  Waterway,  noted  that  Corps  staff  had  not  included 
references  to  all  documents  they  had  reviewed,  in  the  interest  of  making 
their  impact  statements  more  readable.  The  court  found  that  the  plain¬ 
tiffs  failed  to  demonstrate  they  were  unable  to  pursue  any  subject  for 
lack  of  a  documentary  reference.  The  court  also  was  not  troubled  by 
the  Corps'  failure  to  refer  to  the  only  archaeological  study  of  the 

area,  stating  that  the  study  disclosed  no  significant  information  which 

/ 

required  express  inclusion  in  the  impact  statement. — 

In  deciding  what  data  and  discussions  of  methods  to  include  in 
impact  statements,  agency  decisionmakers  should  consider  the  importance 
of  details  to  specialized  audiences,  the  degree  of  professional  dis¬ 
agreement  over  data  and  calculations,  and  the  need  to  make  a  statement 
accessible  to  the  general  public.  As  the  district  court  in  the 
Tennessee-Tombigbee  Waterway  case  noted,  the  statement  "must  be  written 
in  language  that  is  understandable  to  nontechnical  minds  and  yet  [must] 

contain  enough  scientific  reasoning  to  alert  specialists  within  the 

f>7  / 

field  of  their  expertise." —  But,  as  the  district  court  in  the  New 

Melones  Dam  case  stated,  the  statement  "need  not  be  an  exhaustive  col- 

68  / 

lection  of  various  and  sundry  minute  scientific  details." — ■ 

The  judgment  on  inclusion  of  data  clearly  turns  on  perception  of 
the  data's  importance.  For  example,  in  the  West  Tennessee  Tributaries 
case,  the  Corps  contended  that  some  additional  information  regarding 
impact  of  flooding  was  present  in  back-up  data  not  actually  included 
in  the  impact  statement.  The  court  said  it  is  "certainly"  permissible 
for  a  statement  to  refer  to  additional  information  of  ancillary  impor¬ 
tance  without  actually  reprinting  it.  However,  in  this  instance,  the 
flood  control  information  was  of  "central  importance"  to  the  project 
and  must  be  included.  The  court  continued,  "The  present  EIS  does  not 
alert  the  reader  to  the  existence  of  back-up  flood  control  data,  nor  to 

the  significance  of  such  data. . . .  Even  if  the  existence  of  such  backup 

69/ 

data  were  proved,  the  deficiencies  of  the  EIS  would  not  be  cured.—1 — 
Similarly,  in  the  Auburn  Dam  case,  the  district  court  noted  that 
the  figures  for  the  demand  for  water  from  the  project  "are  stated  in 
the  EIS  as  mere  conclusions,  without  any  discussion  of  calculations 


used  by  the  Bureau  to  arrive  at  them." —  Because  sufficient  doubt  had 

been  raised  concerning  the  accuracy  of  the  demand  figures,  the  court 
insisted  that  the  actual  demand,  and  the  method  by  which  it  was  deter¬ 
mined,  be  "thoroughly  and  objectively"  discussed  in  the  statement. 

The  court  stated  that  without  such  a  "critical  analysis"  of  the  demand 

for  water,  it  would  be  impossible  to  evaluate  alternatives  to  the  proj- 

71/ 

ect  in  a  realistic  fashion. — 

Judicial  desires  with  respect  to  disclosure  of  data,  methods,  and 

sources,  have  been  elaborated  upon  in  reviews  of  the  benefit-cost 

analyses  found  in  some  impact  statements.  As  noted  in  the  next  section 

of  this  report,  courts  have  disagreed  over  the  extent  to  which  benefit- 

cost  analyses  must  be  included  in  impact  statements  and  the  extent  to 

72/ 

which  they  will  be  judicially  reviewed. —  It  is  nevertheless  reason¬ 
able  to  assume  that  the  disclosure  requirements  established  for  benefit- 
cost  calculations  should  apply  to  the  more  direct  environmental  impacts 
on  which  the  impact  statement  is  supposed  to  focus. 

In  its  first  decision  in  the  Tellico  Dam  case,  the  district  court 
noted  that  the  draft  statement’s  benefit-cost  analysis  consisted  almost 
entirely  of  unsupported  conclusions.  As  a  result,  a  nonexpert  reader 
was  denied  the  opportunity  to  evaluate  these  conclusions  and  the 

thoroughness  and  relative  merit  of  the  research  upon  which  they  were 
73/ 

based. —  The  TVA  then  submitted  a  revised  impact  statement  which  in¬ 
cluded  a  detailed  critique  and  defense  of  its  benefit-cost  methodology. 
The  court,  in  accepting  the  revised  statement,  noted  the  importance  of 
laying  out  the  methodology;  this  would  be  important  to  Congress, 

agencies,  and  the  public  in  fully  evaluating  the  effects  of  the 
7h/ 

project . — 

The  district  court  in  the  Truman  Dam  case  evinced  similar  concern 

with  disclosure  of  methodology.  The  court  stated  that  Congress  required 

an  agency  to  set  forth  adequately  the  basis  for  arriving  at  a  particular 

75/ 

benefit-cost  ratio. —  Moreover,  the  final  impact  statement  must 

adequately  state  legitimate  conflicting  views  regarding  the 
76/ 

calculations.— 

The  8th  Circuit  seemed  somewhat  less  demanding  with  regard  to 


incorporation  of  methodology  in  the  impact  statement.  In  its  Cache 
River  decision,  it  noted  that  a  detailed  summary  of  the  benefits,  costs, 
and  benefit-cost  ratios  of  alternatives,  both  with  and  without  mitiga¬ 
tion,  was  included  in  the  impact  statement.  The  statement  indicated 
that  the  procedures,  methodology,  and  sample  calculations  would  be 

available  upon  request.  The  3th  Circuit  held  this  was  sufficient  dis- 

77/ 

closure  to  satisfy  NEPA. — 

The  district  court  in  the  Rouge  River  case  demanded  even  less, 
but  its  ultimate  objective  was  the  same  as  the  8th  Circuit's.  It  noted 
that  the  Corps  used  conclusions  in  the  computation  of  its  benefit-cost 
ratio  and  omitted  the  data  on  which  the  conclusions  were  based.  Omis¬ 
sion  of  the  data  from  the  impact  statement  did  not  violate  the  statutory 
mandate  of  NEPA,  in  part  because  comments  on  the  statement  would  put  the 
decisionmaker  on  notice  of  objections  to  the  calculations.  Then  the 
decisionmaker  could  request  the  supporting  data  "if  he  deemed  the  omis- 

jQ  / 

sion  substantial,  material,  or  in  some  other  manner  important...."— 

The  court  continued  that  the  rule  of  reason  "says  that  some  conclusions 

without  supporting  data  are  acceptable.  Implicit  in  this  rule  is  the 

statement  that  not  all  omissions  are  such  as  to  force  a  conclusion  that 

79  / 

a  NEPA  environmental  impact  statement  is  not  sufficiently  detailed." — 
As  the  preceeding  review  of  individual  cases  suggests,  courts  have 
not  been  as  consistent  as  might  be  desirable  regarding  the  rules  for 
inclusion  of  material  in  the  EIS. 


Quantification  of 
Environmental  Impacts 

Section  102(2)  (B)  of  NEPA  requires  adequate  consideration  in  agency 
decisionmaking  of  hitherto  unquantified  environmental  amenities.  The 
question  raised  in  some  cases  is  whether  quantification  is  required 
for  "consideration"  to  be  "adequate."  Although  some  courts  believe 

Q<”\  j 

quantification  should  be  attempted  to  the  extent  possible, —  the  pre¬ 
vailing  judicial  view  is  that  quantification  is  not  a  prerequisite  to 
adequate  consideration  of  hitherto  unquantified  environmental  values. 
Moreover,  when  calculations  underlying  attempted  quantification  are  in 
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dispute,  the  full  range  of  conflicting  opinion  should  be  revealed  in 
the  EIS. 

The  5th  Circuit,  in  its  opinion  in  the  Tennessee  Tombigbee  Water¬ 
way  case,  commented  that  section  102(2)  (B)  could  not  be  "fairly  read 
to  command  an  agency  to  develop  or  define  any  general  or  specific 

O-j  / 

quantification  process." —  The  court  stated  that  the  subsection  orders 

"no  more  than  that  an  agency  search  out,  develop,  and  follow  procedures 

reasonably  calculated  to  bring  environmental  factors  to  peer  status  with 

dollars  and  technology  in  their  decisionmaking." —  In  an  earlier 

decision,  the  same  circuit  had  declared  that  NEPA  "does  not  demand  that 

every  federal  decision  be  verified  by  reduction  to  mathematical  abso- 

83/ 

lutes  for  insertion  into  a  precise  formula." — 

The  district  court  reviewing  the  Tellico  Dam  project  reached  a 
somewhat  similar  conclusion.  It  stated  that  section  102(2)  (B)  does  not 
require  an  agency  to  compute  in  dollar  figures  every  environmental  loss. 
It  "merely  requires  methods  and  procedures  for  appropriate  considera- 
tion  of  presently  unquantified  amenities,  not  the  development  of  pro- 

84/ 

cedures  of  mathematical  equivalence." — 

One  reason  the  courts  do  not  insist  on  quantification  is  that  they 

have  reservations  as  to  whether  it  can  be  done  in  a  meaningful  way. 

For  example,  in  reviewing  the  impact  statement  for  the  Teton  Dam,  the 

9th  Circuit  responded  as  follows  to  the  plaintiffs'  contention  that  a 

formal  benefit-cost  analysis  should  be  included  in  it: 

We  do  not  believe  such  analysis  is  necessary  to  enable  an 
EIS  to  serve  the  purposes  for  which  it  is  designed. 

This  conclusion  rests  upon  the  hard  fact  that  there  is 
sufficient  disagreement  about  how  environmental  amenities 
should  be  valued  to  permit  any  value  so  assigned  to  be 
challenged  on  the  grounds  of  its  subjectivity.  It 
follows  that  in  most,  if  not  all,  projects  the  ultimate 
decision  to  proceed... is  not  strictly  a  mathematical 
determination.  Public  affairs  defy  the  control  that  pre¬ 
cise  quantification  of  its  issues  would  impose.  [This  is 
not  to  say]  that  under  no  circumstances  should  the  EIS  con¬ 
tain  a  numerically  expressed  cost-benefit  analysis .85/ 

The  district  court  in  the  Gathright  Dam  case  was  similarly  con¬ 
cerned  about  difficulties  in  quantification.  Citing  earlier  decisions 
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in  the  Gillham  Dam  case,  it  suggested  that  failure  to  quantify  such 

environmental  amenities  as  free-flowing  streams  did  not  render  the 

impact  statement  deficient.  The  court  said  it  did  not  seem  possible  to 

calculate  such  values,  and  the  plaintiffs  had  not  suggested  a  method  for 

doing  so.  The  court  insisted,  however,  that  the  impact  statement  had  to 

o/q  / 

note  a  deficiency  existed  in  this  regard. — 

Although  courts  may  excuse  a  lack  of  quantification,  agencies 

should  not  anticipate  that  their  consideration  of  unquantified  amenities 

will  escape  close  judicial  scrutiny.  The  district  court  in  the  West 

Tennessee  tributaries  channelization  case,  in  discussing  the  Corps' 

mitigation  plans,  reiterated  the  importance  of  the  agency  proving  that 

it  has  taken  steps  to  give  due  consideration  to  unquantified  values: 

The  EIS  and  Mitigation  Plan  must  affirmatively  show  that 
the  Corps  has  made  an  in-depth  study  of  these  unquanti¬ 
fied  values  that  are  to  be  lost  and  has  made  an  objec¬ 
tive  judgment  as  to  the  effect  such  loss  should  have  on  the 
decision  to  drain  these  wetlands  and  on  the  decision. . . 
as  to  how  much  mitigation  land  should  be  purchased  and 
developed. 87/ 

In  reviews  of  water  resource  development  projects,  the  quantifica¬ 
tion  issue  has  been  addressed  by  the  courts  both  within  and  outside  dis¬ 
cussions  of  benefit-cost  analysis.  Courts  disagree  on  the  propriety 
of  reviewing  benefit-cost  analyses.  In  those  courts  that  do  not  review 
them,  the  quantification  question  in  this  context  is  moot.  In  other 
courts,  the  numbers  in  benefit-cost  analyses  are  reviewed  quite  closely. 
Those  courts  scrutinizing  benefits  and  costs  have  expressed  concerns 
about  the  use  of  an  appropriate  discount  rate  for  benefits  and  costs, 
use  of  an  appropriate  project  life,  and  quantification  of  environmental 
impacts  that  represent  costs  to  the  same  extent  that  similar  environ¬ 
mental  impacts  that  represent  benefits  are  quantified.  A  full  discus¬ 


sion  of  quantified  environmental  values  in  benefit-cost  analysis  is 

88  / 

provided  in  the  legal  literature  on  NEPA  litigation. — 


Documentation  and 
Quantification  for  Matrix 


Analyses  of  Environmental  Impacts 


Because  matrix  approaches  to  impact  assessments  are  frequently  used, 


particular  attention  was  paid  in  review  of  legal  decisions  to  courts' 
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examination  of  impact  matrices.  In  only  two  cases  have  courts  scuti- 
nized  carefully  agencies'  use  of  matrices.  In  both,  agency  decision¬ 
making  was  found  by  appellate  courts  to  be  substantially  in  compliance 
with  NEPA,  although  in  one  the  agency's  procedures  were  found  to  be 

inadequate  during  the  initial  review  by  a  district  court. 

89/ 

Minnesota  Public  Interest  Research  Group  v.  Butz. —  This  litigation 
was  a  challenge  to  the  adequacy  of  the  final  EIS  accompanying  the  Land 
Use  Management  Plan  for  the  Boundary  Waters  Canoe  Area  (BWCA).— ^ 

The  BWCA,  administered  by  the  Forest  Service,  comprises  1.03  million 
acres  of  land  and  water  in  northern  Minnesota. 

In  its  impact  statement,  the  Forest  Service  posed  for  examination 
six  alternative  management  approaches.  The  six,  which  were  "packages" 
of  discrete  policies  (timber  management,  wildfire  management,  motorboat 
control,  etc.),  had  been  developed  on  the  basis  of  a  program  of  exten¬ 
sive  public  participation.  The  six  packages  were  rated  on  a  three-point 
scale  for  their  responsiveness  to  six  selected  values.  The  Forest 
Service  had  concluded  that  these  six  values  sum  up  the  unique  qualities 
of  the  Canoe  Area  worthy  of  preservation.  The  Forest  Service's  pre¬ 
ferred  alternative  scored  the  highest  number  of  total  points.  See  Fig¬ 
ure  1.  The  Service  also  rated  the  six  packages  for  their  responsiveness 


Values 

A1 ternat i ves 

2  3  4  5 

Natural  Beauty  of  the 

Shore  1 ines 

3 

3 

3 

2 

2 

2 

Water  Travel  Network 

2 

2 

3 

2 

2 

2 

Vegetation 

3 

2 

2 

2 

1 

1 

Wildlife 

3 

2 

2 

2 

1 

1 

Recreation  Experience 

2 

3 

3 

3 

3 

2 

Research  Opportunity 

1 

2 

2 

2 

3 

3 

Tota  1 

14 

14 

15 

13 

12 

11 

Key:  3  =  best  response  to  values 

2  =  average  response  to  values 
1  =  least  response  to  values 

Source:  "See  Figure  I  I  1-2,  page  113,  reference  given  in 
footnote  90" 

Figure  1.  Comparison  Evaluation  of  Alternatives 
on  the  Inherent  Values  of  the  BWCA 
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to  several  statutorily  established  goals.  Again,  the  preferred  alterna¬ 
tive  scored  the  highest  number  of  points.  See  Figure  2. 

Descriptions  of  the  six  alternatives  were  supplemented  by  a  series 
of  matrices.  The  matrices,  represented  by  the  Service  as  the  core  of 
its  environmental  impact  assessment,  are  reprinted  in  part  in  Appen¬ 
dix  C  of  this  report.  The  matrices  graphically  portrayed  the  impact 
of  alternative  management  activities  and  uses  on  a  host  of  environmental 
factors.  Such  activities  as  soil  management,  water  level  management, 
and  wildfire  management  were  listed  in  the  rows  of  the  matrices. 
Environmental  factors  (physical,  biological,  cultural,  and  economic) 
were  listed  in  the  columns.  In  each  matrix  cell,  four  notations  were 
made.  Denoted  were  the  character  (direct  or  indirect),  magnitude 
(major  or  minor),  and  duration  (long  or  short)  of  the  effects  (favorable 
or  adverse)  of  each  management  activity  on  each  environmental  factor. 
Marginal  notations  indicated  the  major  directions  for  management 
activities  dictated  by  applicable  laws  and  opportunities  for  mitigating 
principal  adverse  effects. 

The  district  court  found  the  final  impact  statement  inadequate  on 

several  grounds.  The  Forest  Service  arbitrarily  assigned  rankings  to 

alternatives  without  revealing  the  reasons  underlying  the  rankings. 

The  court  noted  allegedly  illogical  conclusions  and  stated,  "This  type 

of  evaluation  does  not  give  the  reader  of  the  EIS  even  a  vague  idea  as 

to  the  reasoning  process  behind  the  Forest  Service's  conclusion.... 

There  is  no  explanation  as  to  how  the  numerical  values  are  determined, 

91/ 

nor  are  they  in  any  way  related  to  the  preceding  discussion." — 

The  court  added,  elsewhere  in  its  opinion,  "It  appears  to  be  the  typi¬ 
cal  practice  of  the  Forest  Service  throughout  the  EIS  to  either  leave 
the  important  conclusions  unexplained,  as  in  the  matrices,  or  else 

arbitrarily  assign  numbers  without  explanation  and  then  use  them  to 

92/ 

reach  the  desired  conclusion." — 

The  eight  judges  of  the  9th  Circuit  Court  of  Appeals  unanimously 
reversed  the  district  court  decision.  They  held  that  the  district  court 
judge  had  substituted  his  judgment  for  that  of  the  Forst  Service  with¬ 
out  a  sufficient  basis  or  need  therefore  and  that  in  all  but  one  respect 
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Assigning  values  of  3,  2,  or  I,  Alternatives  can  be  compared  as  to  the  extent  they  carry 
out  national  goals,  management  goals,  and  the  existing  legal  framework. 


A1  ternat i ves 

Goal 

1 

2 

3 

5 

5 

6 

(1)  Fulfill  the  responsibilities  of  each  genera¬ 
tion  as  trustee  of  the  environment  for  succeed¬ 
ing  generations:  The  Wilderness  Act  calls  for 
preserving  the  wilderness  character,  and  devoted 
to  the  public  purposes  recreational,  scenic, 
scientific,  educational,  conservation,  and  histo- 
rical  use. 

1 

2 

3 

2 

2 

2 

(2)  Assure  for  all  Americans  safe,  healthful, 
productive,  and  aesthetically  and  culturally 
pleasing  surroundings. 

1 

2 

3 

2 

2 

1 

(3)  Attain  the  widest  range  of  beneficial  uses  of 
the  environment  without  degradation,  risk  to 
health  or  safety,  or  other  undesirable  and  unin- 
tended  consequences. 

2 

3 

3 

2 

1 

1 

(4)  Preserve  important  historic,  cultural  and 
natural  aspects  of  our  national  heritage,  and 
maintain,  wherever  possible,  an  environment  which 
supports  diversity  and  variety  of  individual 
choice  (values). 

2 

3 

3 

3 

3 

2 

(5)  Achieve  a  balance  between  population  and  re- 
source  use  which  will  permit  high  standards  of 

living  and  a  wide  sharing  of  life's  amenities.  111111 

(6)  Enhance  the  quality  of  renewable  resources 
and  approach  the  maximum  attainable  recycling 
of  depletable  resources. 

2 

2 

2 

2 

1 

1 

(7)  To  the  fullest  extent  possible,  administer  the 
area  in  accordance  with  the  statutes  and  treaties 
now  governing  the  management  and  administration 
of  the  BWCA . 

2 

2 

3 

2 

2 

1 

(8)  Preserve  and  perpetuate  the  primitive  charac¬ 
ter  of  the  area,  particularly  the  lands  with 
unique  water-related  characteristics  in  the 
vicinity  of  lakes,  streams,  portages,  and  trails. 

2 

3 

3 

2 

1 

1 

Total 

13 

18 

21 

16 

13 

10 

Using  the  above  criteria.  Alternative  3  best  responds  to  the  management  goal  and  those  set 
forth  in  the  National  Environmental  Policy  Act  and  meets  the  prescribed  legal  framework. 
The  other  Alternatives  respond  to  a  lesser  degree  in  this  order:  2,  4,  5,  1,  and  6. 

Source:  "See  Figure  I  I  1-2,  page  113,  reference  given  in  Footnote  90" 

Figure  2.  Alternative  comparison-goals 
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the  Forest  Service  had  complied  adequately  with  NEPA's  procedural  and 

93/ 

substantive  requirements. — 

The  judges  found  the  treatment  of  alternatives  to  be  adequate. 

With  regard  to  the  district  court's  challenge  to  the  Forest  Service's 

methodology  in  rating  the  alternatives  and  in  assigning  specific  values 

to  them,  the  judges  commented: 

We  reject  this  attempt  to  discredit  the  scientific  conclu¬ 
sions  contained  in  the  EIS.  The  conclusions  are  supported 
by  data  in  the  record.  When  so  supported,  quantification 
of  data  and  resolution  of  the  scientific  conflicts  pre¬ 
sented  by  it  are  matters  for  the  experts,  not  the  courts. 9V 

The  appeals  court  judges  also  disagreed  with  the  district  court's 
conclusion  that  the  matrices'  conclusions  were  illogical.  They  stated 

there  was  nothing  in  the  record  to  indicate  that  the  conclusions  in 

95/ 

the  matrices  were  reached  "after  less  than  good  faith  study." —  The 

conclusions  were  reached  after  "intensive  study  by  experts  in  various 

fields"  and  after  "good  faith  debate  with  the  Forest  Service  staff."—' ■ 

The  judges  cited  the  impact  statement's  warning  that,  because  it 

is  impossible  to  predict  the  exact  effect  of  a  use  or  activity,  the 

matrices  were  not  the  final  word  on  environmental  impact.  The  judges 

added  that  significant  environmental  effects  were  presented  in  a  form 

which  provides  the  interested  decisionmaker  an  opportunity  to  weigh 

them.  They  stressed  the  utility  of  such  a  compressed  analysis: 

The  matrices  digest  thousands  of  pieces  of  information. 

Each  explains  the  present  management  policy  with  respect 
to  the  activities  and  uses  analyzed. 

Each  explains  ways  in  which  the  activities  and  uses  could 
be  mitigated.  To  require  a  narrative  paragraph  in  lieu 
of  each  bit  of  information  in  this  case  would  produce 
an  unworkably  cumbersome  document  which  would  be  of 
questionable  usefulness  to  the  decisionmaker. 97/ 

The  judges  then  cited  the  CEQ  guidelines  urging  agencies  to  convey  in¬ 
formation  in  readily  understandable  form  and  noted  their  agreement  with 
the  court  in  the  Gathright  Dam  case  that  "[m]ethods  of  quantification 

are  without  question  matters  of  judgment  and  opinion"  and  as  such,  be- 

98/ 

long  within  the  discretion  of  the  Forest  Service. — 

The  judges  commented  that  NEPA  did  not  contemplate  that  a  court 
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should  make  choices  between  two  competing  schools  of  scientific  thought. 

Accordingly,  a  court  should  not  disapprove  any  impact  statement  which 

99/ 

reached  a  scientific  conclusion  different  from  its  own.—  The  judges 
suggested  that  the  district  court's  effort  to  discredit  the  matrix  ap¬ 
proach  by  "second-guessing"  the  values  assigned  to  specific  environ¬ 
mental  impacts  was  "clearly  improper.  They  added,  "In  the  absence 

of  a  showing  of  arbitrariness,  the  values  to  be  assigned  such  impacts 
rest  within  the  Forest  Service,  and  the  experts  at  its  disposal,  not 
the  district  court . They  concluded  that  in  the  absence  of  a  show¬ 
ing  of  arbitrariness  and  capriciousness  the  matrix  approach  sufficiently 

described  the  environmental  impacts. 

102/ 

Sierra  Club  v.  Morton. -  This  litigation  was  a  challenge  to  the  ade¬ 

quacy  of  the  final  EIS  for  the  Bureau  of  Land  Management's  (BLM's)  sale 
of  oil  and  gas  leases  on  the  Outer  Continental  Shelf  (OCS)  off  the  shore 
of  Mississippi,  Alabama,  and  Florida.  BLM  had  constructed  a  matrix  for 
each  potentially  leasible  OCS  tract.  See  Appendix  D.  The  matrices 
were  employed  to  rank  tracts  on  the  basis  of  the  potential  environmental 
impact  of  their  development.  On  the  horizontal  axis  of  each  matrix  were 
placed  the  impact-producing  factors — man-made  structures  and  oil  spills. 
On  the  vertical  axis  were  placed  the  coastal  resources  and  activities 
which  the  factors  might  impact.  These  coastal  resources  were  compo¬ 
nents  of  the  natural  resource  system,  and  the  activities  included  ship- 
ing,  recreation,  and  commercial  and  sports  fishing. 

Each  impact  producing  activity  was  evaluated  on  the  basis  of  two 
criteria:  (l)  importance  (potential  magnitude  and  persistence)  and 

(2)  proximity  (distance  from  high  value  natural  resources  or  from 
economic  and  cultural  activities. 

BLM  specified  its  assumptions  in  the  impact  statement  as  to  its 
measurement  of  "importance."  Three  structures  were  assumed  per  each 
tract  of  5000  acres  or  more,  to  be  on  site  for  15-20  years.  Oil  spills 
were  estimated  to  be  1,000  barrels  or  more,  of  a  duration  from  1-90  days. 
Importance  of  structures  and  spills  was  then  scaled  from  0-100,  based 
on  magnitudes  indicated  in  the  impact  statement. 

With  respect  to  "proximity,"  a  value  of  1.0  to  0.0  was  assigned 
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for  the  distance  of  a  structure  to  a  shipping  lane,  to  a  natural 
resource  system,  or  to  other  designated  areas  of  importance.  BLM  then 
indicated  its  assumptions  regarding  rate  of  travel  and  direction  of  an 
oil  spill  and  ranked  tracts  on  a  scale  of  1.0  to  0.0  based  on  their 
location. 

The  relative  environmental  impact  factor  for  a  given  tract  was 
calculated  by  multiplying  the  importance  and  proximity  values  of  struc¬ 
tures  and  oil  spills  on  it.  Alternative  management  plans  were  based  on 
the  relative  environmental  impacts  thus  calculated. 

BLM's  matrices  were  included  as  an  appendix  to  the  impact  state¬ 
ment.  A  summary  of  the  conclusions  developed  in  the  matrices  was  in¬ 
cluded  in  the  impact  statement  following  a  summary  of  the  methodology 
and  assumptions  employed.  See  Appendix  D. 

The  Sierra  Club  sued  BLM,  alleging  '■j.olation  of  NEPA.  In  an 
unpublished  opinion,  a  district  court  sustained  the  adequacy  of  the 
impact  statement.  The  Sierra  Club  appealed  to  the  5th  Circuit.  The 
Club  contended  that  the  matrix  analysis  was  insufficient  because  the 
values  assigned  were  arbitrary,  because  the  analysis  falsely  assumed 
that  all  oil  spills  would  be  cleaned  up  within  a  few  days ,  and  because 
the  proximity  values  did  not  consider  the  possibility  of  oil  spills 
which  did  not  occur  at  drilling  platforms.  The  Sierra  Club  also  cited 
an  earlier  report  on  OCS  development  which  in  its  view  had  employed  a 
more  satisfactory  method  of  projecting  the  likelihood  of  oil  spills 
reaching  shore.  In  the  earlier  report,  CEQ  had  included  specific  calcu¬ 
lations  of  the  results  of  spills  from  23  sites  along  the  Atlantic  coast 
and  Gulf  of  Alaska. 

The  5th  Circuit  rejected  the  Sierra  Club's  claims.  The  appellate 
judges  said  that  the  use  of  the  matrix  approach,  instead  of  the  more 
detailed  CEQ  approach,  did  not  demonstrate  lack  of  good  faith  on  the 
part  of  BLM.  The  matrix  gave  a  decisionmaker  necessary  quantitative 
information  concerning  oil  spills.  The  Court  continued  that  any  analy¬ 
sis  of  future  oil  spills  necessarily  involves  a  degree  of  speculation, 
so  "every  attempt  to  select  quantitative  values  will  be  to  some  extent 
arbitrary. The  use  Qf  proximity  and  importance  scales,  said  the 
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court,  was  no  more  arbitrary  than  CEQ's  selection  for  analysis  of 
23  points  on  the  Atlantic  Coast  and  Gulf  of  Alaska.  The  court  rejected 
the  balance  of  Sierra  Club's  claims  with  respect  to  the  matrix,  saying 
that  non-platform  spills  were  adequately  treated  elsewhere  in  the 
impact  statement  and  that  though  the  assumption  about  the  time  required 
to  clean  up  a  spill  may  be  inadequate,  this  did  not  affect  the  court's 
judgment  as  to  the  sufficiency  of  the  statement 

Other  Cases .  Matrices  were  employed  in  the  statement  litigated  in  the 
Gillham  Dam  case  and  in  the  statement  on  OCS  leasing  litigated  in  Natu¬ 
ral  Resources  Defense  Council  v.  Morton , but  they  did  not  figure  in 
the  judicial  holdings  in  these  cases.  A  matrix  approach  to  analysis  of 
impacts  was  suggested  for  the  Corps'  consideration  by  the  district 
court  in  the  Wallisville  Dam  case.— ^ 

Treatment  of  Alternatives 

Two  sections  of  NEPA,  sections  102(2)  (C)  and  102(2)  (E),  call  for 
the  examination  of  alternatives  to  proposed  agency  actions.  In  their 
review  of  agency  treatment  of  alternatives  in  EIS's,  courts  claim  to 
apply  a  rule  of  reason.  Once  again,  since  reasonable  individuals  can 
disagree,  what  an  agency  may  regard  as  a  reasonable  treatment  of  alter¬ 
natives  may  be  regarded  as  inadequate  by  a  reviewing  court.  Three  judge 
appellate  panels  can  even  disagree  within  themselves.  For  example, 
in  Natural  Resources  Defense  Council  v.  Morton,  the  seminal  decision  in 
which  the  basic  judicial  rules  for  evaluation  of  alternatives  were  first 
elaborated,  the  alternatives  the  two-judge  majority  viewed  as  reasonable 
and  meriting  discussion  were  viewed  by  the  dissenting  judge  as  not 
reasonable  and  therefore  not  worthy  of  discussion. 

Courts  have  held  that  crystal  ball  inquiries  by  agencies  are  not 
required. Detailed  discussion  of  the  environmental  effects  of 
alternatives  which  are  only  remote  and  speculative  possibilities  is  not 
necessary,  nor  is  detailed  discussion  necessary  where  the  effects  of 
alternatives  cannot  be  readily  ascertained. ^2/  Alternatives  must  be 
discussed  even  if  they  lie  beyond  an  agency's  statutory  authority 
Alternatives  to  be  discussed  might  include  no  action,  delayed  action, 
mixes  of  structural  and  non-structural  activities  (in  the  case  of  water 
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resources  development),  mixes  of  operation  procedures,  and  damage 
mitigation  strategies. 

The  environmental  effects  of  alternatives  must  he  explained  and 

compared.  Alternatives  that  are  unrealistic  need  not  be  discussed  or 

can  be  mentioned  only  briefly. Information  must  be  "sufficient  to 

permit  a  reasoned  choice  of  alternatives  so  far  as  environmental  aspects 
112/ 

are  concerned." -  There  must  be  discussion  of  alternatives  that  are 

113/ 

put  forward  by  respectable  opinion. -  Discussion  cannot  be  so  con- 

114/ 

elusory  or  so  brief  that  meaningful  comparison  is  precluded. - 

Discussion  can  be  reasonably  related  to  the  size  or  scope  of  a  proj¬ 
ect.  The  scope  of  reasonable  alternatives  may  be  influenced  by 

the  extent  to  which  work  on  a  project  has  already  been  undertaken. 

To  assure  that  environmental  values  can  be  given  appropriate  considera¬ 
tion  along  with  economic  and  technical  considerations,  the  discussion 

should  not  be  limited  solely  to  those  alternatives  that  provide  economic 

117/ 

benefits  commensurate  with  those  of  the  proposed  project. - 

The  district  court  in  the  Gathright  Dam  case  held  that  NEPA  does 

not  require  massive  studies  of  alternatives  whose  feasibility  can  be 

"lift/ 

determined  after  on^j  minor  study. -  The  same  court  stated  an  agency 

can  rely  on  its  past  experience,  judgment,  and  knowledge  of  an  area  when 

119/ 

making  determinations  of  feasibility. -  But  if  an  agency  relies  on 

its  past  knowledge,  it  should  heed  the  warning  of  the  district  court 
reviewing  the  impact  statement  for  a  powerhouse  at  the  Bureau  of  Recla¬ 
mation's  Navajo  Dam.  The  court  noted  the  agency's  courtroom  rationali¬ 
zations  for  having  rejected  particular  alternatives  and  declared  that 
these  "find  their  proper  place"  in  the  final  EIS.^^  The  court  seemed 
to  be  suggesting  that  the  bases  for  agency  judgments  of  feasibility 
should  not  be  stated  so  curtly  as  to  be  conclusory. 

The  D.C.  Circuit  has  declared  that  the  EIS  "must  explain  the  basis 

for  each  conclusion  that  further  consideration  of  a  suggested  alterna- 

121/ 

tive  is  unwarranted." -  The  Supreme  Court  has  stated  somewhat 

opaquely  that  this  rationale  "is  not  entirely  unappealing  as  an  abstract 
122/ 

proposition." -  The  Supreme  Court  added  that  the  term  "alternatives" 

is  not  "self-defining,"  and  that  the  concept  of  "alternatives"  is  an 
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evolving  one  requiring  an  agency  to  explore  more  or  fewer  alternatives 

123/ 


as  they  become  better  known  and  understood.-:::;;ii'  The  Supreme  Court's 
view  of  alternatives  is  likely  not  dramatically  different  from  that  of 
the  experienced  administrator. 

The  Role  of  the  Interdisciplinary  Team.  Section  102(2)  (A)  of  NEPA 
calls  for  agencies  to  use  a  systematic  interdisciplinary  approach  to 
insure  appropriate  consideration  of  environmental  concerns  in  their 
decisionmaking.  A  recent  analysis  of  the  Corps'  implementation  of  NEPA 


suggests  that,  at  best,  the  Corps  has  engaged  in  multidisciplinary 

12k/ 

planning,  but  it  has  not  engaged  m  interdisciplinary  planning. - 


A  variety  of  disciplines  are  employed  in  multidisciplinary  planning, 
but  each  is  not  involved  in  shaping  the  planning  process  per  se.  Rather 
each  supplies  inputs  specified  by  the  planner  in  charge.  In  contrast, 
an  interdisciplinary  approach  involves  an  integrated  effort  in  which 


specialists  from  various  disciplines  interact  to  a  high  degree  in  a 

125/ 

manner  which  indeed  shapes  the  planning  process. - 


Few  courts  have  concerned  themselves  with  the  question  of  whether 
an  agency  has  employed  an  interdisciplinary  team.  Several  judicial 
decisions  have  briefly  mentioned  the  backgrounds  of  those  involved  in 


impact  statement  preparation  and  have  noted  how  teams  worked  together 
126  / 

on  projects. -  However,  no  courts  have  drawn  a  distinction  between 


interdisciplinary  and  multidisciplinary  planning.  Courts  routinely 


note  inadequacies  in  impact  statements,  but  they  do  not  appear  to  relate 

127/ 

these  to  the  composition  of  the  agency  team. - 


The  proposed  CEQ  regulations  for  implementing  NEPA  call  for  the 


identification  of  the  backgrounds  of  those  who  have  prepared  an  impact 
128  / 

-  Some  agencies  reportedly  believe  that  such  a  requirement 


statement . 

will  provide  fertile  grounds  for  litigating  the  question  of  whether  a 
team  contains  the  right  mix  of  disciplines  for  planning  a  project. 


THE  RELEVANCE  OF  NEPA  CASE  LAW  TO  CORPS  PROCEDURES 


Corps  Regulations 

The  Corps  has  issued  several  sets  of  regulations  designed  to 
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respond  to  various  executive  and  legislative  mandates.  Its  regulations 
for  preparation  of  EIS's  are  quite  comprehensive  and,  if  followed, 
should  lead  to  the  preparation  of  impact  statements  acceptable  to  the 
judiciary.^-^  The  guidance  in  Corps  guidelines  (which  reflects  the 
judicial  holdings  previously  described)  includes  instructions  to: 

1)  cite  sources,  make  appropriate  references,  and  indicate  how 
documents  summarized  in  the  impact  statement  can  be  obtained, 

2)  avoid  slighting  or  ignoring  adverse  effects  in  an  effort  to 

justify  an  action  previously  recommended  or  currently 

.  ,  131/ 
supported, - 

3)  summarize  accurately  detailed  appraisals  of  other  agencies  and 
concerned  environmental  groups  and  provide  evaluation  of  these 
appraisals  ,i^/ 

U)  make  every  effort  to  obtain  quantifiable  values  and  describe 

133/ 

the  nature  and  extent  of  nonquantifiable  tradeoffs, - 

5)  provide  qualitative  descriptions  of  unquantifiable  costs  and 

benefits  with  assumptions  or  criteria  on  which  judgments  are 
based, -  and 

toc:  / 

6)  include  and  discuss  irreconcilable  opposing  views. - 

Further  relevant  guidance  is  provided  in  Corps  regulations  for  plan¬ 
ning  consistent  with  the  Water  Resources  Council's  Principles  and  Stan- 

-i  / 

dards. -  These  call  for  "interdisciplinary"  planning.  Although  not 

all  team  members  must  be  involved  in  each  activity  or  task,  they  must  be 

involved  in  such  a  fashion  that  they  can  have  a  "material  effect  on 

137  / 

study  progress  and  output." -  Corps  planners  must  evaluate  a  broad 

range  of  alternatives  using  evaluation  criteria  that  include  risk  and 
uncertainty  analysis 

Corps  regulations  for  implementing  section  122  of  Public  Law  91-611 


yield  still  further  guidance. - 


They  require  Corps  planners  to  be 


explicit  about  assumptions  or  criteria  underlying  judgments  about  proj¬ 


ect  effects. ; 


The  appendices  to  the  section  122  regulations  list 


causative  factors  and  project  effects  which  merit  discussion  and  evalua¬ 
tion.  The  lists  are  illustrative  and  not  limiting,  but  they  mention 
several  effects  which  one  court  or  another  has  found  to  be  insufficiently 
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treated  in  an  environmental  impact  statement. - 

Conclusions 

Quantitative  calculations  may  sometimes  appear  to  courts  to  be 

based  on  questionable  assumptions.  However,  more  likely  than  not, 

courts  will  not  reject  a  decision  based  upon  the  calculations,  out  of 

ll*2/ 

reluctance  for  substituting  their  judgment  for  that  of  the  agencies. - 

Where  quantitative  calculations  are  controversial,  it  appears  that 
courts  usually  will  be  satisfied  with  a  full  disclosure  of  the  range  of 
controversy.  Quantitative  analyses  should  be  able  to  withstand  the 
most  rigorous  judicial  reviews,  provided  they  adhere  scrupulously  to 
existing  Corps  regulations. 

The  NEPA  cases  that  appear  to  be  of  greatest  relevance  are  the  two 
which  explore  matrix  analyses  in  detail.  The  Forest  Service  impact 
statement  litigated  in  the  Boundary  Waters  Canoe  Area  case  was  approxi¬ 
mately  270  pages  long.  The  BLM  statement  litigated  in  the  OCS  leasing 
case  was  approximately  1100  pages  long,  exclusive  of  comments.  The 
approach  adopted  by  the  BLM  in  its  matrix  analysis  was  somewhat 
superior  to  that  adopted  by  the  Forest  Service.  In  its  impact  state¬ 
ment,  the  BLM  clearly  spelled  out  the  assumptions  underlying  its 
quantitative  matrix  analysis  and  clearly  delineated  the  basis  for  its 
numerical  rankings.  In  contrast,  the  Forest  Service  did  not  so  clearly 
delineate  the  assumptions  underlying  its  ranking  of  alternatives  and 
may  have  crammed  too  much  information  in  abbreviated  form  into  its 
matrices.  The  8th  Circuit,  in  its  review  of  the  Forest  Service  matrices 
and  rankings  of  alternatives,  suggested  that  further  elaborations  by 
the  Service  would  have  bogged  the  statement  for  the  Boundary  Waters 
Canoe  Area  in  bulky  detail.  To  be  sure,  there  existed  a  risk  of  creat¬ 
ing  a  quagmire.  But  enough  questions  were  raised  by  the  district  court 
about  the  Service's  calculations  and  rationale  that  some  brief  explana¬ 
tions  should  have  been  added  to  the  statement.  These  would  have  been 
useful  to  the  outside  reviewer  and  would  not  necessarily  have  overloaded 
the  statement.  Admittedly,  this  is  a  delicate  judgment  reached  by  the 
social  scientist  author  of  this  report.  Other  professionals  might 
reasonably  reach  a  different  conclusion. 
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If  a  matrix  analysis  is  to  be  used  in  the  comparison  of  the 
environmental  impacts  of  alternative  proposals,  at  the  very  least  the 
principal  summary  tables  must  be  included  in  impact  statements.  The 
principal  assumptions  underlying  the  calculations  made,  the  rationale 
for  selecting  one  model  for  predicting  impacts  in  lieu  of  another, 
and  the  uncertainty  attached  to  projections  should  be  indicated,  with 
references  to  supporting  documentation  when  appropriate.  Indications 
of  assumptions  and  uncertainties  are  particularly  important  where 
professionals  are  ranking  otherwise  nonquantifiable  impacts,  where  they 
lack  data  on  experience  with  comparable  projects,  or  where  they  lack 
baseline  data  on  the  basis  of  which  to  predict  impacts  with  great 
certainty.  Many  of  the  subordinate  calculations  and  citations  can  be 
relegated  to  an  appendix.  In  instances  where  the  Corps  believes  the 
calculations  focus  on  impacts  which  are  relatively  insignificant  or 
which  are  not  likely  to  be  controversial,  the  supporting  calculations 
can  be  referenced  in  the  impact  statement  with  an  indication  that  they 
are  available  for  review  by  outside  parties. 

These  recommendations  comport  with  Corps  regulations,  respond  to 

the  intent  of  applicable  laws,  and  find  a  basis  in  prevailing  court 

11*3/ 

interpretations  of  NEPA. - 
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existence  of  a  controversy  over  impacts  and  methods.  See  discus¬ 
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128)  40  C.F.R.  §1502.17  (proposed),  43  Fed.  Reg.  25238  (June  9,  1978). 
See  also  §1502.6,  specifying  that  the  disciplines  of  preparers  be 
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impact  statement. 
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136)  ER  1105-2-200  (10  Nov.,  1975). 

137)  Id.,  §8(a) (l ) . 

138)  Id.,  §9(d).  See  also  ER  3105-2-230  (10  Nov.,  1975),  §7(e). 

139)  ER  1105-2-240  (10  Nov.,  1975). 

140)  Id.,  §9(b). 

141)  See,  e.g.,  Akers  v.  Resor,  supra  note  45.  In  fairness,  it  should 
be  noted  that  many  terse  judicial  criticisms  were  directed  at 
"first  generation"  impact  statements  produced  by  inexperienced 
planners.  Judicial  terseness  and  criticism  of  impact  statements 
may  also  have  been  the  product  of  agencies'  legal  efforts  to  mini¬ 
mize  the  analytical  burdens  NEPA  placed  upon  them. 

142)  But  it  would  be  presumptuous  for  the  author  of  this  report  to 
declare  this  will  never  happen! 
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lU3)  There  are  eleven  judicial  circuits  served  by  97  appellate  Judges 
and  27  judicial  districts  served  by  537  district  judges.  The 
circuits  sometimes  differ  in  interpretation  of  NEPA.  The  decisions 
of  the  circuits  tend  to  carry  more  weight  than  the  decisions  of  the 
district  courts.  This  paper  has  been  designed  to  sensitize  deci¬ 
sionmakers  to  the  principal  concerns  of  the  federal  judiciary. 

The  generalizations  here  are  based  on  the  leading  circuit  decisions 
and  on  oft-cited  district  court  decisions  (particularly  the  dis¬ 
trict  court  decisions  involving  Gillham  Dam,  Tellico  Dam,  the 
Tennessee-Tombigbee  Waterway,  Truman  Dam,  New  Melones  Dam,  and 
Gathright  Dam).  Some  of  the  district  court  cases  used  for  illus¬ 
trative  purposes  (e.g.,  those  involving  the  Rouge  River  Project, 
Palmetto  Bend  Project,  and  Navajo  Dam)  are  not  widely  cited,  but 
they  do  reflect  particular  applications  of  general  judicial  con¬ 
cerns.  The  outcome  in  any  NEPA  litigation  is  likely  to  be  in¬ 
fluenced  by  the  personal  values  of  the  federal  judge  involved,  the 
attitudes  and  skills  of  the  plaintiffs  and  defendants,  and  the 
stakes  in  the  case. 
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APPENDIX  A:  THE  NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1969 
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SIA1UTESA  kl  t.lll  AIIONS 


HR  4100V 


National  Environmental  Policy  Act  of  1969,  as  amended 

42  U.S.C.  §§4321-4361 


Scv 

4321  Congressional  devlaraiion  of  purpose 

Subcfcapler  I— Policies  and  Goals 

4331  C  ongresstonal  declaration  of  national  environmental 
policy . 

4332  Cooperation  of  agencies;  reports;  availability  ol  in 
formation,  recommendations;  international  and  na¬ 
tional  coordination  of  efforts 

4333  Conformity  of  administrative  procedures  to  national 
environmental  policy 

4334  Other  statutory  obligations  of  agencies 

4335.  Efforts  supplemental  to  existing  authorisations 

Subchapter  II— Council  on  Environmental  Quality 

4341  Reports  to  Congress;  recommendations  for 
legislation 

4342  Establishment,  membership;  Chairman; 
appointments. 

4343  Employment  of  personnel,  experts  and  consultants. 

4344  Duties  and  functions. 

4345.  Consultation  with  the  Citwen’s  Advisory  Committee 

on  Environmental  Quality  and  other  representatives. 
4346  Tenure  and  compensation  of  members 

4347.  Authorization  of  appropriations 

Subchapter  III— Miscellaneous  Provisions 

4361 .  Plan  for  research,  development  and  demonstration 

§4321.  INEPA  §2| 

Coagmskmal  declaration  of  purpose 

The  purposes  of  this  chapter  are;  To  declare  a  national 
policy  which  wilt  encourage  productive  and  enjoyable  harmony 
between  man  and  his  environment;  to  promote  efforts  which  will 
prevent  or  eliminate  damage  io  the  environment  and  biosphere 
and  stimulate  the  health  and  welfare  of  man;  to  enrich  the 
understanding  of  the  ecological  systems  and  natural  resources 
important  to  the  Nation;  and  to  establish  a  Council  on  En¬ 
vironmental  Quality. 

Pub  L  91-190.  §2.  Jan  I.  1970.  83  Slat  852 

Nhoei  till*  Section  I  ot  Pub  I  **!  IWl  provided  lhai  iho  4,'  troubling 
ifuc  chaptrr|  mav  he  died  as  ihr  Mammal  I  nvironmenial  PoIk  v  Ad  ol  IU6V 

Subchaptrr  I— Policies  and  Goals 

§4331.  INK.PA  §I0I| 

l  o«|ffsdout  ItdirtUoi  of  utioasl  ewvirourwentgl  potky 

(a)  The  Congress,  recognizing  the  profound  impact  ol 
man-'  activity  on  the  interrelations  of  all  components  of  the 
natural  environment.  par'«  ularly  the  profound  influences  of 
population  growth,  high  census  urbanization,  industrial  expan 
sion.  resource  exploitation,  and  new  and  expanding 
technological  advances  and  recognizing  further  the  critical  im 
portancr  of  restoring  and  maintaining  environmental  quality  to 
the  overall  welfare  and  development  ol  man.  declares  that  it  is 
ihe  continuing  polls  v  ol  the  federal  Ciovrrnment,  in  cooperation 
with  State  and  local  gosemmenis,  and  oiher  concerned  public 
and  private  organizations,  to  use  all  practicable  means  and 
measures,  including  financial  and  technical  assistance,  in  a  man 
ner  calculated  to  foster  and  promote  the  general  welfare,  lo 
create  and  maintain  uindiiions  under  which  man  and  nature  can 
exist  m  productive  harmony,  and  fulfill  Ihe  social,  economic, 
and  other  requirements  ol  present  and  luiure  generations  ol 
Americans 

(b)  In  order  to  carry  out  the  policy  set  forth  in  this  chapter, 
it  is  the  continuing  responsihihts  ol  the  federal  (mvernment  to 
use  ail  practicable  means.  «.  on  si  stem  with  other  essential  con 
stdcrations  of  national  policy,  to  improve  and  coordmaie 
federal  plans,  functions,  programs,  and  resources  lo  ihe  end 
that  the  Nation  mav 

til  fulfill  the  respon si bih lies  of  each  generation  as 
trustee  of  the  environment  for  succeeding  generations. 

<2>  assure  lor  all  Americans  safe,  healthful,  produc 
Use.  and  esthetnallv  md  culturally  pleasing 
surroundings. 

Ill  attain  ihe  widest  range  ol  beneficial  uses  ot  the  en 
vironmeni  without  degradation,  rick  to  health  or  safely, 
or  other  undecirahle  and  unintended  consequences. 

(4)  preserve  important  historic’,  cultural,  and  natural 
aspects  ot  our  national  heritage,  and  maintain, 
wherever  possible,  an  environment  which  supports 
diversity  and  variety  of  individual  choice; 

achieve  a  balance  between  population  and 
resource  use  which  will  permit  high  standards  of  living 
and  a  wide  sharing  of  life’s  .imemlies.  and 


(6)  enhance  the  quality  of  renewable  resources  and 
approach  the  maximum  attainable  recycling  of 
depleiablc  resources. 

(c)  The  C  ongress  recognizes  that  each  person  should  enjoy 
a  healthful  environment  and  lhai  each  person  has  a  responsibil¬ 
ity  to  contribute  to  the  preservation  and  enhancement  of  the 
environment. 

Pub  I  91190.  Title  I.  §  101.  Jan  I.  1970.  83  Slat  -  852. 


t  uwtaaiua  m  r 9HW>«  tfi*Mk 
•a 4  Ik*  AmerirMt  talar*  Pub  I 

Vt  ill.  Mar  16.  IV70.  M  Siai  67. 
provided 

"1h*l  i  hr  l  ummission  on  Popula 
non  tiicrwih  and  Ihr  American  future 
■\  hereby  established  iu  conduct  and 
sponsor  uk h  studies  and  resears h  and 
make  sush  te» ommendal tons  as  may 
he  nesessaty  in  provide  information 
and  cdusanon  lo  all  lesels  ol  govern 
mem  in  ihe  l-niled  Stales,  and  lo  out 
people  regarding  a  broad  range  ol 
problems  assrxiaied  wnh  population 
growth  and  iheu  implisanons  lor 
Ameitca'c  tumic 

Membership  ot  (  omaUuma 

"Sec  2  (al  Ihe  l  ommisston  on 
Population  litowth  and  ihe  Ameraan 
luiure  Iherernalier  rrletied  io  as  ihe 
( ommis  sum' l  shall  be  composed 

"111  iwu  Members  ol  the 
Senate  who  shall  be  members 
ol  dillerem  polnaal  parries 
and  who  shall  be  appointed  by 
the  President  ol  ihe  Senaie 
"til  two  Members  ol  ihe 
House  ot  Kepresenlalises  who 
shall  be  members  ol  dillerem 
polnaal  parlies  and  who  shall 
be  appointed  by  ihe  Speaker  ot 
ihe  House  ol  Representatives, 
and 

"(Jl  nor  to  etveed  iwemv 
members  jppomircl  bv  ihe 
Pres  idem 

(hi  the  President  shall  designate 
one  ol  the  members  lo  serve  as  l  hair 
man  and  one  lo  seise  as  Vue  t  hair 
man  ol  ihe  l  ommissam 

"U»  Ihe  majorilv  of  ihe  members 
»l  ihe  t  ommisston  shall  sonstiiulc  a 
gitorum.  but  a  lesser  number  may  son 
dial  hearings 


"IS)  ihe  various  means  ap 

propriaic  lo  ihe  ethical  values, 
and  pnnopks  of  this  society  by 
which  our  Natron  can  achieve  a 
population  level  properly 
suited  lo*  its  environmental. 
narutL.  revoufs*s.  and  other 


"Mall  ot  Ike  t  oMwaioa 

"Sec  S  la)  Ihe  l  ommrvsron  shall 
appuini  an  hcesulrve  Director  and 
siah  oiher  personnel  av  ihe  l  ommis 
svon  deems  ntsessary  without  regard 
io  ihe  provisions  ol  nile  S  of  ihe 
Untied  Slates  (  ode  |Tuk  S|  governing 
appoimmcnis  m  the  sompciiiivc  set 
sae  and  shall  fit  the  compensation  ol 
sush  personnel  wuhoui  regard  to  ihr 
provisions  ol  shapier  Si  and  subliile  It 
ol  chapter  St  ol  such  Nile  |  sec  lions 
SlOleisey  and  Sill  risey  ufTilkS| 
relating  lo  classitaaiain  and  General 
Schedule  pay  rues  Hm . «trd  Thai  no 
personnel  so  appointed  shall  reserve 

compensation  m  escess  ol  Ihe  rale 
aulhoti/ed  lor  (»S  18  by  seciion  SJJ2 
ol  sush  ink  Isection  MW  ol  Ink  Sj 
lb)  Ihr  kseculive  Director,  with 
ihe  approval  ol  ihe  (  ommivsion.  rv 
aulbon/ed  lo  obtain  seevarv  in  accur 
dame  wnh  the  provisions  ol  section 
IIW  ot  ink  S  ol  the  United  Stales 
lode  |  sect  ion  »I0U  ol  Ink  S],  but  a> 
rales  Im  individuals  no'  lo  cured  the 
per  diem  cgunaknt  ol  ihr  rate 
aulbon/ed  lor  l/S  I*  b>  vesiion  SJS2 
ol  such  ink  fvecimn  MW  ol  Ink  S| 

"is)  the  l  ommivsion  is  author i/ed 

agencies,  pncaie  lirms.  mvlilulions. 
and  individuals  lor  ihr  conduct  of 
research  and  vursrys.  ibe  preparation 
ol  reports,  and  other  activities 
neecssarv  lo  ihr  discharge  ot  Ms  duties 


"1  oMpeasaltua  of  Members  of 


"Sec  '  lal  Members  of  ihe  l  om 

employees  ot  the  I'rvvted  States  shall 
serve  wnhout  compensation  in  addi 
non  to  (hat  received  lot  ihen  services 
as  ollicetv  nr  employees  ol  ihr  l  nned 
Stairs 

Ihl  Members  ft  ihe  l  ommivsion 
who  are  mu  oHiccrs  or  lull  linn 
emplosees  ol  ihe  l  nned  Males  shall 
each  receive  3100  pet  diem  when 
engaged  m  ibe  actual  performance  ol 
duties  vested  in  the  l  nmmission 

Is  I  All  members  ot  the  l  ommis 
sion  shall  be  allow  rd  i  ravel  repense. 
•  nJuding  per  diem  in  lieu  ol  sub 
sisiemr.  as  auihon/rd  bv  cesium  77(>t 
■it  ink  '  ol  ihe  l  nned  Stairs  t  odr 
IsTsiion  '’ll!  ol  Ink  <|  lot  persons  in 
'he  tnssrrnmem  set  sue  employed  in 


"tiarmtanl  Agrwcy  l  oo pennon 

"Sec  6  The  <  ommisston  is  aulho 
n/ed  io  regursi  1mm  anv  federal  de 
paitmeni  or  agrmy  any  mlormauon 
and  assisiance  «  deems  nesessaty  us 
carrv  out  us  lumiions.  and  each  such 
deparimeni  or  agrnvy  is  auihon/rd  lo 
cooperate  wiih  ihe  l  om  mi  scion  and. 
io  ihe  eticm  permuted  by  law.  to  lur 
nish  such  inlurmaiion  and  assistance 
io  ihe  l  ommisston  upon  regucM  made 
by  ihe  l  hair  man  or  anv  other  member 
when  acting  as  (  hairman 

"  AdmiaMratisr  Mom 

Sec  '  The  lienrral  Services  Ad 

mimsiralive  services  lor  the  l  ommis 
smn  on  a  rnmhursahk  basis 

"R*p*n»  ol  <  oMMtMtOO: 

ImMaiika 


I  lb*  I  aamMM 


Sec  a  the  <  ommissuin  shall  ci*n 
dust  an  mguns  into  the  tollowing 
aspect.  population  growth  m  ihe 
t  ruled  Siaics  and  Uc  lorrsceahlr  social 


cons*uu*n»es 

ill  ihe  probable  course  ot 
poplaimn  growth,  iniernal 
rtiigraiion  and  relared 
demographic  Jrcrlnpmrnic  be 
i ween  now  and  ihr  srai  2CMI. 

ril  ihr  resources  in  ihe 
publi,  ccci.ti  oi  rhe  rsimoms 
that  will  hr  irgimrd  lo  deal 
with  the  aniicipatrd  growth  m 
popular  ion 

|1»  ihe  was.  in  which 
population  gicswth  mas  altesi 
the  aciisine.  ot  lederal.  Male 
and  local  government 

"|4|  ibe  impac '  ol  [vpula 
mm  growth  on  enutonmmial 
pollution  and  on  ihr  dep)i«K.|. 
ol  nalural  resources,  and 


Ses  X  In  order  lhai  ihe  President 
and  ihr  (  ongres.  mas  hr  kepi  adviced 
ol  ihr  progress  ol  us  work  ihe  t  om 
mission  shall,  (torn  him  to  lime, 
irporr  io  ihr  President  and  the  l  on 
grrss  such  cigmticani  findings  and 
res  ommendal  ions  as  ii  deems  ad 
visabk  Ihr  l  ommisston  shall  submit 
an  interim  repot i  io  ihe  President  and 
ihr  t  ongrrss  one  year  after  n  is 
established  and  -hall  submit  ns  final 
repot i  two  sears  alter  rhe  enadmcni 
ol  rhis  Act  |Mar  16.  Itf’ll)  Ihrlom 
mission  shall  cease  to  e«icr  sicic  days 
alier  ihr  dale  ol  the  submission  ol  us 
linal  report 

'  ’  AatboetaMiwa  al  Appcaprtatluai 

Vi  v  Ihrrr  are  hereby  author 
i/rd  ro  he  appropriated,  oui  ol  any 
monev  m  ihe  Iteacurc  nor  otherwice 
approprrared  sush  amounli  as  mac  he 
necessary  ro  cam  out  rhe  procisnsnc 


ELR  41010 


I  NVIKONMI  Nl  Al  IAWREPORIER 


12  76 


$4332.  hl7A  $lttl 

(oofffilloi  of  agfacm;  reports;  i«illibllll)  of  lafonaatioa; 
rwaaindilMw;  latmai  tonal  ud  mIIomI  coordiaalioa 
of  effom 

the  Congress  authorizes  and  directs  that,  lo  the  lullcsi  cx- 
icm  possible  0)  the  policies,  regulations,  and  public  laws  ul  the 
United  States  shall  be  interpreted  and  administered  in  accor¬ 
dance  with  the  policies  set  forth  in  this  chaplet .  and  (2)  alt  agen 
cm  of  the  Federal  Government  shall  — 

(A)  utilize  a  systematic,  interdisciplinary  ap 
proach  which  will  insure  the  integrated  use  of  the 
natural  and  social  sciences  and  lhe  environmental 
design  arts  m  planning  and  in  decisionmaking 
which  may  have  an  impact  on  man's  environment. 

(B)  identify  and  develop  methods  and  pro¬ 
cedures.  in  consultation  with  the  Council  on  I  n 
viconmenul  Quality  established  by  subchaptei  II 
of  this  chapter,  which  will  insure  that  presently 
unqualified  environmental  amenities  and  values 
may  be  given  appropriate  consideration  in  dcci 
cionmaktng  along  with  economic  and  technical 
considerations; 

(O  include  in  every  recommendation  or  report 
on  proposals  for  legislation  and  other  major 
federal  actions  significantly  affecting  the  quality 
of  the  human  environment,  a  detailed  statement 
by  the  responsible  official  on— 

(if  lhe  environmental  impact  o!  the  pro¬ 
posed  action. 

(it)  any  adverse  environmental  effects 
which  cannot  be  avoided  should  the  pro 
posai  be  implemented, 
fin)  alternatives  to  the  proposed  action. 
tiv)ihc  relationship  between  local  short 
term  uses  ol  man's  environment  and  the 
maintenance  and  enhancement  of  long  term 
productivity,  and 

tv)  any  irreversible  and  irretrievable  com 
mitments  of  resources  which  would  be  in 
solved  m  the  proposed  action  should  it  be 
implemented 

Prior  to  making  any  detailed  statement,  the 
responsible  federal  official  'hall  consult  with  and 
obtain  the  comments  of  any  federal  agency  which 
has  jurisdiction  by  law  or  special  expertise  with 
respect  to  any  environmental  impact  involved 
Copies  of  such  statement  and  the  comments  and 
views  of  the  appropriate  federal.  State,  and  local 
agencies,  which  are  authorized  to  develop  and  en¬ 
force  environmental  standards,  shall  be  made 
available  to  the  President,  the  Council  on  fcn- 
vironmental  Quality,  and  to  (he  public  as  provided 
by  Section  552  of  Title  5.  and  shall  accompany  the 
proposal  through  the  existing  agency  review 
processes; 

(D)  Any  detailed  statement  required  under  sub 
paragraph  (C)  after  January  I.  1970,  for  any 
major  federal  action  funded  under  a  program  of 
grants  to  States  shall  not  be  deemed  to  be  legally 
insufficient  solely  by  reason  of  having  been 
prepared  by  a  State  agency  or  official,  if 

ft)  the  Stale  agency  or  official  has 
statewide  jurisdiction  and  has  the  respun 
sibilny  for  such  action. 

fill  the  responsible  federal  official  fur 
mshes  guidance  and  participates  in  such 
preparation. 

(ml  the  responsible  federal  official  in 
depcndently  evaluates  such  statement  pnor 
to  its  approval  and  adoption,  and 
fivj  after  January  I.  1976.  the  responsible 
federal  official  provides  early  notification 
to.  and  voIk'iis  the  views  of.  any  other  State 
or  any  federal  land  management  entity  of 
any  action  ot  any  alternative  thereto  which 
may  have  significant  impacts  upon  such 
State  or  affected  federal  land  management 
entity  and.  if  there  is  any  disagreement  on 
such  impacts,  prepares  a  written  assessment 
of  such  impacts  and  views  for  incorporation 
into  such  detailed  statement 
The  procedures  m  this  subparagraph  shall  not 
relieve  the  federal  official  of  his  responsibilities 
for  the  scope,  objectivity,  and  content  of  the  en¬ 
tire  statement  or  of  anv  other  responsibility  under 
this  chapter,  and  further,  this  subparagraph  does 
not  affect  the  legal  sufficiency  of  statements 
prepared  by  State  agencies  with  less  than  statewide 
jurisdiction 


(I  t  study,  develop,  and  describe  appropriate 
alternatives  to  recommend  courses  of  action  in 
any  proposal  which  involves  unresolved  conflicts 
concerning  alternative  uses  of  available  resources; 

(f)  recognize  the  worldwide  and  long-range 
character  of  environmental  problems  and,  where 
consistent  with  the  foreign  policy  of  the  United 
States,  lend  appropriate  support  to  initiatives, 
resolutions,  and  programs  designed  to  maximize 
international  cooperation  in  anticipating  and 
preventing  a  decline  m  the  quality  of  mankind's 
world  environment  , 

(G)  make  available  to  Slates,  counties, 
municipalities,  institutions,  and  individuals,  ad¬ 
vice  and  information  useful  in  resiorlng,  main¬ 
taining.  and  enhancing  the  quality  of  the 
environment. 

(H)  inmate  and  utilize  ecological  information 
in  the  planning  and  development  of  resource- 
oriented  projects,  and 

<l)  assist  the  Council  on  hnvironmental  Quality 
established  by  subchapter  II  of  this  chapter. 

Pub  I  91  |90.  Title  I.  $102.  Jan  I.  1970.  83  Stat  853;  Pub  L 
94  83.  Aug  9.  1975.  89  St  at  424 

H’l  AmniJmWl  SuO(Mi  till  Puli  I  W4  X 1  wlUcil  (III  luomi  >ub 

pn  III)  <nl«Mffl4in)  <1  I 

Suhpais  (I  1 10  ill  Puh  I  U  X)  inkuiNinl  lormei  <vbp4i'  lUi  10  iHl  n 
ll  no  ill 


$433 J.  INKPA  $1031 

Conformity  of  administrative  procedures  to  national  environ¬ 
mental  policy 

All  agencies  of  the  federal  Government  shall  review  then 
present  statutory  authority,  administrative  regulations,  and  cur¬ 
rent  policies  and  procedures  for  the  purpose  of  determining 
whether  there  are  any  deficiencies  or  inconsistencies  therein 
which  prohibit  full  compliance  with  the  purposes  and  provisions 
ol  this  chapiei  and  shall  propose  to  the  president  not  later  than 
July  I.  I97|,  such  measures  as  may  be  necessary  to  bring  their 
authority  and  policies  into  conformity  with  the  intent,  purposes, 
and  procedures  set  forth  in  this  chapter 
Pub  I  91  190.  Title  I.  $103.  Jan  I.  1970.  8J  Stat  854 

$4334.  INKPA  §IM| 

Other  statutory  oMigatlowt  ol  agencies 

Nothing  in  section  4332  ot  4333  of  this  title  shall  in  any  way 
affect  the  specific  statutory  obligations  of  any  federal  agency  1 1 1 
to  comply  with  criteria  or  standards  of  environmental  quality. 
(2)  to  coordinate  or  consult  with  any  other  federal  or  State 
agency,  or  (3)  to  act.  or  refrain  from  acting  contingent  upon  the 
recommendations  or  certification  of  any  other  Federal  or  State 
agency 

Pub  I  .  91-190.  Title  I.  $104.  Jan  I.  1970.  83  Slat.  854 

$4335.  |NKPA  $1051 

Kffom  supplemental  to  ealsliag  authorizations 

The  policies  and  goals  set  forth  in  this  chapter  arc  sup¬ 
plementary  to  those  set  (orth  in  existing  authorizations  of 
federal  agencies 

Pub  l  91-190.  Title  I.  $105.  Jan.  I.  1970.  83  Stat.  854. 

Subcfcaptrr  It —Connell  on  Kaviroameiilil  Quality 
$4341.  INKPA  $20l| 

Reports  fo  Congress;  recommendations  for  legislation 

The  President  shall  transmit  to  the  Congress  annually 
beginning  July  1.  1970.  an  Environmental  Quality  Report 
(hereinafter  referred  to  as  the  "repOTt”)  which  shall  set  forth  (1) 
the  status  and  condition  of  the  major  natural,  man-made,  or 
altered  environmental  classes  ol  the  Nation,  including,  but  not 
limited  to.  the  an.  the  aquatic,  including  marine,  estuarine,  and 
fresh  water,  and  the  terrestrial  environment,  including,  but  not 
limited  to.  the  forest,  dryland,  wetland,  range,  urban,  suburban, 
and  rural  environment;  <2|  current  and  foreseeable  trends  in  the 
quality,  management,  and  utilization  of  such  environments  and 
the  effects  of  those  trends  on  the  social,  economic,  and  other  re¬ 
quirements  of  the  Nation;  (3)  (he  adequacy  of  available  natural 
resources  for  fulfilling  human  and  economu  requirements  of  lhe 
Nation  in  the  light  of  expected  population  pressures,  (4)  a  review 
ol  the  programs  and  activities  (including  regulatory  activities)  of 
the  Federal  Government,  the  Slate  and  local  governments,  and 
nongovernmental  entities  oi  individuals,  with  particular 
reference  to  their  effect  on  ihe  environment  and  on  the  conserve 
non.  development,  and  utilization  of  natural  resources,  and  (5)  a 
program  for  remedying  the  deficiencies  of  existing  programs  and 
activities,  together  with  recommendations  for  legislation 
Pub  1  91  190.  Title  II.  $201.  Jan  1 ,  1970.  83  Sill  854 
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*4342  INEPA  §2*2t 

KalaMhhmeat:  membership:  (kdmR;  appointments 

I  here  i\  tinned  in  ihe  Ixcvuiise  Ollae  ol  ihc  I’tcxuicm  a 
C  ouncil  oil  I  nvirnmiiental  Quality  fhercmaltet  rclcrrcd  lo  ax  ihc 
••C  ouncil"!  The  C  ouncil  xhall  be  composed  ol  ihicc  memberx 
who  xhall  be  appoinicd  by  ihc  President  10  serve  al  his  pleasure, 
by  and  with  ihc  advice  and  concern  ol  ihc  Senate  The  Prexideni 
shall  designate  one  of  Ihe  members  of  the  Council  lo  serve  as 
Chairman  fcach  member  shall  be  a  person  who.  ax  a  resuli  ol  his 
training,  experience,  and  attainments,  is  exceptionally  well 
qualified  to  analyze  and  interpret  environmental  trends  and  in¬ 
formation  of  all  kinds;  to  appraise  programs  and  activities  of  the 
Federal  Government  in  the  light  of  the  policy  set  forth  m  sub¬ 
chapter  I  of  this  chapter,  to  be  conscious  of  and  responsible  to 
the  scientific,  economic,  social,  esthetic,  and  cultural  needs  and 
interests  of  the  Nation;  and  to  formulate  and  recommend  na¬ 
tional  policies  to  promote  the  improvement  of  the  quality  of  the 
environment 

Pub  L.  91-190.  Tilk  II.  5202.  Jan  l.  1970.  83  Stat.  854. 

54343.  INEPA  52031 

Employ  aval  of  personnel.  experts,  and  consultants 

(a)  The  Council  may  employ  such  officers  and  employees  as 
may  be  necessary  to  carry  out  us  functions  under  (his  chapter.  In 
addition,  the  Council  may  employ  and  fix  the  compensation  of 
such  experts  and  consultants  as  may  be  necessary  for  the  carry¬ 
ing  out  of  us  functions  under  this  chapter,  in  accordance  with 
section  3109  of  Title  5  (but  without  regard  to  the  last  sentence 
I  hereof) 

(b)  Notwithstanding  section  665(b)  of  Title  31,  the  Council 
may  accept  and  employ  voluntary  and  uncompensated  services 
m  furtherance  of  the  purposes  of  the  Council. 

Pub  L  VI  190.  Title  II.  §202.  Jan.  I.  1970.  83  Slat.  854; 
Pub  L  94  52,  52.  July  3.  1975.  89  Star  258. 

Is"  Amendment  Huh  I  VS  S2  dcMgnaied  ctisiutf  pro*ixion\  as  subset  <■> 
xiKl  «h)n I  lobxex  <bl 


54344.  INEPA  62*41 
Duties  a ad  functions 

It  shall  be  the  duty  and  function  of  the  Council 

(1)  lo  assist  and  advise  the  President  in  the  prepara¬ 
tion  of  the  Environmental  Quality  Report  required  by 
section  4341  of  this  title; 

(2)  to  gather  timely  and  authoritative  info,  maiion 
concerning  the  conditions  and  trends  in  the  quality  of 
the  environment  both  current  and  prospective,  to 
analyze  and  interpret  such  information  fot  the  purpose 
of  determining  whether  such  conditions  and  trends  are 
interfering,  or  are  likely  to  interfere,  with  the  achieve¬ 
ment  of  the  policy  set  forth  in  subchapter  I  of  this 
chapter,  and  to  compile  and  submit  to  the  President 
studies  relating  to  such  conditions  and  trends: 

(3)  to  review  and  appraise  the  various  programs 
and  activities  of  the  Federal  Government  in  the  light  of 
the  policy  set  forth  in  subchapter  I  of  this  chapter  for 
the  purpose  of  determining  the  extent  to  which  such 
programs  and  activities  arc  contributing  to  the  achieve¬ 
ment  of  such  policy,  and  to  make  recommendations  to 
the  President  with  respect  thereto. 

(4)  to  develop  and  recommend  to  the  President  na¬ 
tional  policies  to  foster  and  promote  the  improvement 
of  environmental  quality  to  meet  the  conservation, 
social,  economic,  health,  and  other  requirements  and 
goals  of  the  Nation; 

(5)  to  conduct  investigations,  studies,  surveys, 
research,  and  analyses  relating  to  ecological  systems  and 
environmental  quality. 

<6|  to  document  and  define  changes  in  the  natural 
environment,  including  the  plant  and  animal  systems, 
and  to  accumulate  necessary  data  and  other  information 
for  a  continuing  analysis  of  these  changes  or  trends  and 
an  interpretation  of  their  underlying  causes. 

(7)  to  repon  at  least  once  each  year  to  the  President 
on  the  state  and  condition  of  the  environment;  and 

(8)  to  make  and  furnish  such  studies,  report' 
thereon,  and  recommendations  with  respect  to  matters 
of  policy  and  legislation  as  the  President  may  request 

Pub  l  91  190.  Titk  II.  5204.  Ian  I.  1970.  *3  Mat  85' 


54345.  INEPA  *2851 

(  oa'ulfafioa  with  the  <  iti/eax'  Advisory  Commit¬ 
tee  oa  Fjiviroa mental  Quality  and  other  representative* 

In  exercising  its  powers,  functions,  and  duties  under  (his 
chapter  the  louncii  shall- 

(1)  consult  with  the  C  mzens’  Advisory  Committee 
on  Environmental  Quality  established  by  Executive 
Order  numbered  1 1472.  dated  May  29.  1969,  and  with 
such  representatives  of  science,  industry,  agriculture, 
labor  conservation  organizations.  State  and  local 
governments,  and  other  groups,  as  it  deems  advisable; 
and 

(2)  utilize,  to  the  fullest  extent  possible,  (he  ser¬ 
vices.  facilities,  and  infoimation  (including  statistical 
information)  of  public  and  private  agencies  and 
organizations,  and  individuals,  in  order  that  duplication 
of  effort  and  expense  may  be  avoided,  thus  assuring 
that  the  Council's  activities  will  not  unnecessarily 
overlap  or  conflict  with  similar  activities  authorized  by 
law  and  performed  by  established  agencies. 

Pub  L  91-190,  Title  II.  6205.  Jan.  1.  1970.  83  S'  •  855. 

5434*.  INEPA  62**l 

Tenure  and  compensation  of  member* 

Members  of  the  Council  shall  serve  full  lime  and  the  Chair¬ 
man  of  the  Council  shall  be  compensated  at  the  rate  provided 
for  Level  II  of  the  Executive  Schedule  Pay  Rates.  The  other 
members  of  the  Council  shall  be  compensated  at  the  rate  provid¬ 
ed  for  Level  IV  or'  the  Executive  Schedule  Pay  Rates 
Pub.  L  91190.  Title  II.  6206.  Jan.  I.  1970.  83  Stat.  856. 


54346a.  INEPA  6287] 

Travel  reimbursement  by  private  organizations  and  Federal. 
State,  and  local  governments 

The  Council  may  accept  reimbursements  from  any  private 
nonprofit  organization  or  from  any  department,  agency,  or  in¬ 
strumentality  of  the  Federal  Government,  any  State,  or  local 
government,  for  the  reasonable  travel  expenses  incurred  by  an 
officer  or  employee  of  the  Council  in  connection  with  his  atten¬ 
dance  at  any  conference,  seminar,  or  similar  meeting  conducted 
for  the  benefit  of  the  Council. 

Pub  L.  91  190.  Title  11.  6207.  as  added  Pub.  L.  94-52.  63.  July 
3.  1975.  89  Stat.  258 

§434*6.  INEPA  62881 

Expenditure*  la  support  of  international  activities 

The  Council  may  make  expenditures  in  support  of  its  inter¬ 
national  activities,  including  expenditures  for:  (!)  international 
travel;  (2)  activities  in  implementation  of  international 
agreements;  and  (3)  ihe  support  of  international  exchange  pro¬ 
grams  in  the  United  States  and  in  foreign  countries. 

Pub  L .  91-190,  Title  II.  6208.  as  added  Pub.  L.  94-52.  63.  July 
3.  1975.  89  Stat  258 

64347.  INEPA  628*1 
Authorization  of  oppropriotioa* 

There  are  authorized  to  be  appropriated  to  carry  out  the 
provisions  of  this  chapter  not  to  exceed  S300.000  for  fiscal  year 
1970.  $700,000  for  fiscal  year  1971.  and  $1,000,000  for  each 
fiscal  year  thereafter. 

Pub  L  91-190,  Title  II.  6209.  formerly  207.  Jan  I.  1970.  83 
Stat  856;  as  redesignated  by  Pub.  L.  94-52.  63,  July  3.  1975.  89 
Slai  258 

Sabchapfer  111  — MkceRtaeous  Provisions 

643*1. 

Ptaa  far  mm  arch,  development,  and  demonstration 

The  Administrator  of  the  Environmental  Protection 
Agency  shall  transmit  to  the  Congress,  within  6  months  after 
October  1 1 .  1976.  a  comprehensive  5-year  plan  for  environmen¬ 
tal  research,  development,  and  demonstration  This  plan  shall 
be  appropriately  revised  annually,  and  such  revisions  shall  be 
transmitted  to  the  Congress  no  later  than  two  weeks  aftet  the 
President  submits  his  annual  budget  to  the  Congress  in  such 
year 

Pub  l  94-475.  |5.  Oct  1 1 .  1976.  90  Slat  2071 

t  odilHSiHMi  Sen  ion  macicd  as  pari  ol  ihc  Favtronmemal  Research 
l>c»fl<ipr»»*ni  and  hcfmmuiaimn  X  ul  hot  i  radon  Act  ol  19'*,  Hub  l  marl. 
and  mo  ul  the  Naimnal  tn»  ironmemsl  Polio  Art.  •huh  enacted  Ihu  chaplet 
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APPENDIX  C:  BOUNDARY  WATERS  CANOE  AREA  ENVIRONMENTAL  IMPACT  STATEMENT 

( EXCERPTS ) 


Source:  Forest  Service,  U.  S.  Department  of  Agriculture,  "Boundary 

Waters  Canoe  Area  Management  Plan  and  Environmental  Statement," 
( USDA-FS-R9-FES-Adm-7^-l ,  June  28,  1971*) 


IV.  ENVIRONMENTAL  IMPACTS 
A.  INTRODUCTION 


The  development  of  Land  Use  Management  Plans  requires  an  analy¬ 
sis  of  the  potential  effects  various  activities  and  uses  would 
have  on  the  environment.  Once  it  is  decided  to  permit  certain 
activities  or  uses,  implementing  policies  are  written  into  the 
Land  Use  Plan  that  will  mitigate  some  or  all  of  the  adverse 
effects.  This  Chapter  is  an  Environmental  Analysis  of  the 
potential  impacts  of  activities  and  uses  existing  or  suggested 
for  the  BWCA. 

The  "heart"  of  this  chapter  is  the  environmental  analysis 
display. 

Which  enables  the  reader  to  view: 

1.  The  potential  effect  (favorable  or  adverse)  of  a  single 
activity  or  use  on  a  particular  environmental  factor  (each 
cell  in  the  matrix). 

2.  The  potential  cumulative  effect  of  a  single  activity  or  use 
on  all  environmental  factors  (reading  the  display 
horizontally ) . 

3.  The  potential  cumulative  effect  of  all  activities  and  uses 
on  a  single  environmental  factor  (reading  the  display 
vertically) . 

ij.  Management  Direction  as  set  forth  in  the  laws  regulating 
the  area. 

5.  Opportunities  for  mitigating  major  adverse  effects  of 
groups  of  activities. 

In  studying  this  exhibit,  it  is  important  to  keep  in  mind 
what  it  is_,  and  what  it  is  not. 

- It  is_  a  list  of  potential  effects  of  activities  and  uses 

as  evaluated  by  specialists  in  soil,  hydrology,  forestry, 
landscape  architecture,  economics  and  wildlife  and  is  based 
on  their  experiences,  collective  opinions  and  understanding 
of  the  various  environmental  factors. 

- It  is  not  "the  last  word"  regarding  impacts  or  effects 

but  a  guide  as  to  what  might  happen. 

For  such  a  large  and  diverse  area,  it  was  impossible  to 
predict  exactly  what  the  impacts  of  an  activity  would  be. 
However,  in  order  to  determine  what  activities  should  be 
allowed,  and  how  they  should  be  constrained,  it  was  neces¬ 
sary  to  predict  as  well  as  possible  what  impacts  and  effects 
could  occur,  so  that  policies  could  be  developed  to  avoid 
the  adverse  ones,  despite  the  lack  of  precise  definition. 
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THE  PARTS  OF  THE  ENVIRONMENTAL  ANALYSIS  DISPLAY 

1.  Activities  and  Uses 


The  Activities  and  Uses  appear  in  the  left  hand  column  and 
are  mostly  self-explanatory.  Included  are  activities  that 
can  have  impacts,  either  by  correcting  a  problem  or  causing 
one.  For  example,  most  of  the  activities  under  "soil"  are 
undertaken  to  repair  or  prevent  erosion  and  loss  of  water 
quality,  but  could,  when  being  performed,  disrupt  another 
factor  such  as  wildlife.  Also,  "no  action"  for  a  given 
program  is  set  forth  as  a  possible  activity  when  this 
appears  to  be  a  rational  alternative. 


2.  Controls 


a.  Statutes,  Treaties  &  Orders 

This  column  summarizes  the  extent  to  which  a  given 
activity  is  constrained  by  significant  legislation 
affecting  the  BWCA.  The  abbreviations  represent  the 
following  acts,  treaties,  and  orders: 


W.A. 

R. B. 

S. N.N. 

Org. 

End.  Spec.  - 
E.O.  116UU  - 

WEB. 

E.O.  10092  - 


N.H.P.A. 


Wilderness  Act  (196M 
Root-Bryce  Treaty  (1909) 
Shipstead-Newton-Nolan  Act  (1930) 
Forest  Service  Organic  Act  (1897) 
Endangered  Species  Act  (1973) 
Executive  Order  (Nixon)  regarding 
off-road  vehicles 
Webster-Ashburton  Treaty  (18U2) 
Executive  Order  (Truman)  regarding 
airplanes  (19^9) 

National  Historic  Preservation  Act 


(1966) 


b.  Secretary's  Regulation 

Summarizes  the  activities  mentioned  by  the  1965 
Secretary  of  Agriculture's  BWCA  Regulation,  and  whether 
they  are  limited  or  prohibited. 


3.  Environmental  Factors 

Most  of  the  remaining  columns  are  devoted  to  the  important 
environmental  factors  in  the  BWCA  that  are  susceptible  to 
change.  A  summary  near  the  end  of  the  chapter  explains  the 
factors  and  some  of  their  characteristics  that  can  be 
affected. 


I4 .  Management  Direction 

Many  laws  passed  by  Congress  set  the  framework  by  which 
National  Forest  land  is  administered.  Those  that  princi¬ 
pally  relate  to  the  BWCA  (outlined  in  Chapter  II)  are  the 
source  documents  for  the  Management  Direction  Statements 
appearing  in  the  upper  right  block  of  the  display  matrix. 
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This  direction  influences  the  selection  of  uses  and  activ¬ 
ities  to  be  permitted  in  the  BWCA  and  prescribes  certain 
controls  over  them. 

Mitigation 

In  the  Mitigation  column  directly  below  Management  Direction 
are  the  most  obvious  measures  that  can  be  taken  to  mitigate 
adverse  effects.  These  remarks.  Management  Direction  and 
the  analysis  essentially  tell  the  manager  what  to  watch  for 
or  guard  against  in  selecting  uses  and  writing  control 
policies  in  a  Land  Use  Management  Plan.  In  Section  C  of 
this  Chapter,  directly  following  the  Matrices,  there  is  a 
general  discussion  of  each  of  the  environmental  factors  and 
a  summary  of  how  adverse  effects  can  be  prevented  or 
arrested. 

It  is  realized  that  certain  activities  undertaken  to  miti¬ 
gate  some  undesirable  conditions  could  in  turn  cause  other 
adverse  effects.  For  instance,  equipment  use  or  construc¬ 
tion  to  stabilize  soils  can  generate  noise  or  affect  the 
natural  appearance  of  the  landscape,  making  further  mitiga¬ 
tion  necessary  and  must  be  reckoned  with  when  developing 
management  policies. 


APPENDIX  D:  OCS  OIL  AND  GAS  LEASING  ENVIRONMENTAL  IMPACT  STATEMENT 

(EXCERPTS) 


Source:  Bureau  of  Land  Management,  Department  of  the  Interior,  "Final 
Environmental  Statement  for  a  Proposed  1973  Outer  Continental 
Shelf  Oil  and  Gas  General  Lease  Sale,  Offshore  Mississippi, 
Alabama  and  Florida,  OCS  Sale  No.  32,  FES  73-60,  (Volume  2)," 
(October  17,  1973). 
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I .  A  Matrix  Analysis  of  Some  Possible  Adverse  Impacts  on  the  En¬ 
vironment  and  Related  Uses 

In  this  section,  a  matrix  system  is  introduced  for  the  purpose 
of  identifying  and  analyzing  on  a  tract-by-tract  basis  those  factors  re¬ 
sulting  from  the  proposed  sale  which  could  impact  on  the  environment 
and  which  lend  themselves  to  such  an  analysis.  The  matrix  itself  is 
simply  a  device  used  for  displaying  the  interrelationships  of  seme  of 
the  impact-producing  factors  (on  the  horizontal  axis  of  each  matrix) 
with  coastal  activities  and  resources  which  could  sustain  an  impact  (on 
the  vertical  axis  of  each  matrix)  and  for  assigning  values  to  these 
interrelationships . 

1.  Purpose  -  The  purpose  is  to  analyze  some  of  the  possible  impacts  of 
the  proposed  OCS  lease  sale  on  the  environment  using  a  matrix  analytical 
technique  in  an  attempt  to  provide  the  decision-maker  and  reviewer  with 
an  array  of  factors  which  must  be  considered  in  order  to  form  value 
judgments  concerning  the  importance  of  these  impacts  to  the  environment. 

2.  Significant  Resource  Factors  -  The  matrix  analysis  examines  major 
factors  which  could  sustain  negative  impacts  as  a  result  of  the  develop¬ 
ment  of  the  tracts  included  in  the  proposed  lease  sale.  Significant 
resource  factors  appear  on  the  vertical  axis  of  each  matrix  and  for  pur¬ 
poses  of  this  analysis  have  been  identified  and  placed  into  two  groups 
as  follows: 

a.  Natural  Resource  System 
Refuges/wildlife  management  areas  1/ 

Unique  and  highly  productive  area  2j 
Biota  seaward  of  estuary/nursery  areas 
Beaches 

b.  Coastal  Activities/Multiple  Uses 
Shipping 

Recreaction  (boating,  swimming,  water  oriented  activities  other 
than  sport  fishing) 


1 J  Includes  parks,  sanctuaries,  historical  landmarks,  etc. 
2/  Includes  marsh,  estuary,  and  nursery  areas. 
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Commercial  fishing 
Sport  fishing 

Ordnance  Disposal  Areas  if 

3.  Impact-Producing  Factors  -  The  matrix  includes  two  major  categories 
of  factors  which  can  impact  on  significant  resources  (i.e.,  natural  re¬ 
source  systems,  and  coastal  activities)  as  a  result  of  the  development 
of  proposed  OCS  oil  and  gas  leases.  The  Impact-Producing  Factors  appear 
on  the  horizontal  axis  of  each  matrix  and  have  been  identified  as 
follows : 

a.  Structures  (e.g.,  platforms,  fixed  structures 

and  artificial  islands) 

b.  Oil  spills 

Other  impact-producing  factors  such  as  debris  and  pipeline  construction 
cannot  be  analyzed  on  a  tract-by-tract  basis  and  therefore  are  not  in¬ 
cluded  in  this  matrix  section.  However,  these  and  other  factors  were 
discussed  on  the  basis  of  the  entire  sale  earlier  in  the  statement. 

U.  Analytic  Procedures  -  Each  impact-producing  factor  is  analyzed  on 
the  basis  of  (A)  its  potential  magnitude  and  persistence  which  we  have 
termed  its  importance,  and  (B)  its  proximity  to  high  value  resources  or 
coastal  activities/multiple-uses.  A  series  of  scales  have  been  devised 
for  the  purpose  of  assigning  a  range  of  values  consisting  of  importance 
and  proximity  to  each  impact-producing  factor.  These  scales  together 
with  definitions  and  discussions  are  presented  below. 

(A)  IMPORTANCE 

a.  Structures : 

Under  some  conditions,  offshore  structures  have  an  adverse  effect  on 


1 /  The  reviewer  should  be  aware  of  the  caveat  that  some  level  of  hazard 
due  to  interference  with  military  training  and  testing  activities 
exist  for  35  tracts  in  the  Pensacola  South  No.  1  area.  However,  de¬ 
tailed  and  precise  data  concerning  the  nature  and  scope  of  this 
hazard  is  needed  in  order  to  analyze  it  in  the  matrix  context. 

These  data  are  not  available  at  this  time  (see  section  III.  F.). 
Therefore,  final  judgment  concerning  the  potential  harm  these  tracts 
pose  to  the  environment  can  not  be  made  at  this  time,  but  in  the  in¬ 
terest  of  safety  they  are  considered  hazardous  (see  section  III. 

K.  1.  ). 
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commercial  fishing  activities.  Depending  on  currents  and  underwater 
obstacles  an  offshore  structure  can  remove  areas  of  trawling  and  purse 
seining  waters.  Heavy  concentrations  of  platforms  can  make  trawling 
and  purse  seining  difficult. 

Oil  and  gas  platforms  pose  a  hazard  to  commercial  fishing  and  boat¬ 
ing  in  general.  Directional  drilling  from  outside  shipping  lanes,  how¬ 
ever,  can  be  used  to  develop  tracts  lying  partially  in  shipping  lanes. 

An  estimate  of  the  importance  of  the  impact  of  structures  on  the  environ¬ 
ment  consists  of  two  factors:  l)  quantity — in  this  case  it  is  estimated 
that  all  tracts  5*000  acres  or  more  in  size  will  average  three  struc¬ 
tures  per  tract,  even  though  some  tracts  may  never  be  developed,  and 
2)  time — all  structures  will  remain  on  site  for  an  average  period  of 
15  to  20  years, 
b.  Oil  spills: 

The  same  two  factors  for  estimating  the  importance  of  oil  spills  on 
the  environment  are  as  follows:  l)  quantity — our  analysis  is  based  on 
all  spills  of  1,000  bbl.  or  more,  and  2)  time — based  on  past  experience 
the  oil  itself  may  remain  in  contact  with,  or  a  hazard  to,  the  environ¬ 
ment  for  a  period  of  1  to  9 0  days. 

A  scale  (Table  18)  indicating  the  importance  structures  and  oil 
spills  pose  to  significant  resources  or  coastal  activities/multiple 
uses  follows: 

Table  18 

SCALE  OF  IMPORTANCE 

Oil  spills:  complete  destruction  of  a  resource  within  the  imme¬ 
diate  area  of  a  spill,  impossible  to  remedy  or  control;  Structures 
permanent  obstruction  and  disruption  of  coastal  activities/ 
multiple  uses. 

Oil  spills:  very  hazardous  to  life  and  extremely  difficult  to 
remedy;  Structures:  very  inconvenient  interference  with  coastal 
activities/multiple  uses. 

Oil  spills:  hazardous  to  plant  and  animal  life  and  costly  to 
remedy  or  control;  Structures:  inconvenient  interference  with 
coastal  activities/multiple  uses. 

(Continued) 


100  - 

80  - 

60  - 


Table  18  (Continued) 


-  Oil  spills:  unsightly  and  potentially  hazardous  to  plant  and 
animal  life  but  relatively  easy  to  remedy  or  control;  Structures: 
some  minor  inconvenience  to  coastal  activities/multiple  uses. 

20  -  Oil  spills:  unsightly;  Structures:  slight  inconvenience. 

0  -  No  adverse  effect. 


(B)  PROXIMITY 

Each  tract  is  assigned  a  proximity  number,  based  on  its  distance 
from  shore  or  high-value  resources. 

A  vector  analysis  consisting  of  nearshore  current  direction  and 
velocity,  and  wind  direction  and  velocity  data  in  the  study  area  would 
be  necessary  to  construct  an  oil  spill  simulation  model.  Unfortunately, 
reliable  and  extensive  nearshore  surface  current  data  are  not  available 
for  the  study  area.  However,  observations  of  oil  slicks  indicate  an 
average  drift  rate  at  approximately  3%  of  the  surface  wind  speed  in  the 
direction  of  the  wind.  1/  Therefore,  this  simple  formula  will  be  ap¬ 
plied  to  the  extensive  fcind  data  available  for  the  Northeastern  Gulf  of 
Mexico  (see  Attachment  F)  for  monthly  wind  patterns  based  on  records 
dating  back  as  far  as  1858  for  the  purpose  of  estimating  the  shoreward 
rate  of  drift  of  an  oil  slick.  2 J  This  in  turn  will  serve  as  a  basis 
for  assigning  proximity  values  to  each  tract  in  terms  of  its  relation 
to  shore  or  high  value,  vulnerable  resources.  It  should  be  emphasized 
that  the  estimated  direction  and  rate  of  oil  slick  movement  is  an  ap¬ 
proximation  of  the  driving  force  exerted  upon  an  oil  slick  by  the  wind. 
It  does  not  consider  slick  geonv  tries,  natural  dispersive  forces. 


1/  The  3%  figure  is  an  order-of-magnitude  figure  which,  in  our  esti¬ 
mation  is  more  representative  of  the  open  ocean  than  are  some  of 
the  values  reported  in  the  literature  pertaining  to  confined  bays 
or  semi-enclosed  waters. 

2 /  A  shoreward  rate  of  drift  is  the  single  most  important  factor  in¬ 
volved  in  estimating  time  and  possible  impact  points  of  an  oil  spill 
on  nearshore  or  onshore  high  value,  vulnerable  resources. 
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evaporation,  absorption,  dissolution  or  emulsification  rates,  and  other 
forces  that  could  cause  cessation  of  the  spreading  movement  of  a  slick. 

The  wind  rose  data  in  Attachment  F  indicates  that  the  critical 
months  for  a  possible  shoreward  slick  movement  in  the  New  Orleans  and 
Pensacola  areas  would  be  March,  April,  May  and  June,  and  in  the 
Apalachicola  area  it  would  be  June,  July,  August  and  February.  An  oil 
slick  in  the  New  Orleans  area  during  these  months  would  move  at  an  esti¬ 
mated  rate  of  0.3-0.36  knots  in  the  direction  of  the  shore  (i.e.,  north 
by  northwest)  at  a  30-35%  frequency.  An  oil  slick  in  the  Pensacola 
area  during  these  same  months  would  move  at  an  estimated  rate  of  0.3-0.h 
knots  in  the  direction  of  the  shore  (i.e.,  north  by  northwest)  at  a 
35-**5%  frequency.  And,  an  oil  slick  in  the  Apalachicola  area  during 
the  months  identified  above  would  move  at  an  estimated  rate  of  0.2-0. 4 5 
knots  in  the  direction  of  the  shore  (i.e.,  east  by  northeast)  at  a 
15-27%  frequency.  The  probability  of  an  oil  slick  reaching  shore  is 
lower  during  the  months  of  September,  October,  November,  December  and 
January  than  it  is  during  the  spring  and  summer  months. 

For  purposes  of  analyses  we  have  established  a  proximity  scale 
which  is  based  on  the  following  assumptions: 

a)  An  oil  spill  of  1000  bbl.  or  more  has  occurred. 

b)  The  rate  of  shoreward  drift  of  an  oil  spill  in  the  study  area 
under  normal  conditions  is  estimated  at  0.3-0. 5  knots.  For  ] ur- 
poses  of  this  analysis  the  0.5  knot  rate  is  used. 

c)  The  shoreward  direction  of  an  oil  slick  will  occur  mere  frequently 
in  the  spring  and  summer  than  in  the  fall  and  winter  but  no  dis¬ 
tinction  concerning  the  seasonality  factor  will  be  included  in 
the  proximity  scale.  All  tracts  are  considered  to  be  in  areas 
that  could  produce  a  shoreward  drift  of  an  oil  slick  at  any  given 
time  should  a  spill  occur.  Although  this  would  be  least  likely 

to  occur  with  regard  to  tracts  in  the  Tarpon  Springs  and  Tampa 
area.  All  tracts  with  the  possible  exception  of  those  Ir.  the 
Pensacola  South  area  are  considered  to  have  an  equally  low 
probability  of  creating  a  spill. 

d)  A  12-hour  response  time  is  necessary  to  implement  contingency 
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measures  to  stop  or  retard  oil  from  reaching  shore,  or  high  value,  vul¬ 
nerable  resource  area.  The  oil  industry  presently  has  a  contingency 
plan  for  containing  and  cleaning-up  oil  spilled  in  Federal  areas  of  the 
OCS  offshore  Louisiana  and  Texas  which  meets  this  response  time  capabil¬ 
ity.  However,  the  present  capability  when  extended  to  the  area  offshore 
Mississippi,  Alabama  and  Florida  would  require  a  response  time  of  IjR 
hours.  This  is  considered  inadequate.  Therefore  a  special  stipulation 
requiring  equipment  to  be  available  so  as  to  allow  for  a  12-hour  re¬ 
sponse  time  has  been  recommended  (see  section  IV.  D.). 

Based  on  these  assumptions  each  tract  is  assigned  a  proximity  number 
based  on  the  following  scale  (Table  19): 

Table  19 

Proximity  Scale  (Oil  Spills) 

1.0  -  Tract  is  within  7.0  statute  miles  of  shore  or  significant 
resource.  1/ 

0.9  -  Tract  is  within  7. 1-8.0  statute  miles  of  shore  or  significant 
resource. 

0.8  -  Tract  is  within  8. 1-9.0  statute  miles  of  shore  or  significant 
resource. 

0.7  -  Tract  is  within  9.1-11.0  statute  miles  of  shore  or  significant 
resource. 

0.6  -  Tract  is  within  11.1-13.0  statute  miles  of  shore  or  significant 
resource. 

0.5  -  Tract  is  within  13.1-16.0  statute  miles  of  shore  or  significant 
resource. 

O.i*  -  Tract  is  within  16. 1-19.0  statute  miles  of  shore  or  significant, 
resource. 

0.3  -  Tract  is  within  19.1-23.0  statute  miles  of  shore  or  significant 
resource . 

0.2  -  Tract  is  within  23.1-27.0  statute  miles  of  shore  or  significant 
resource . 

(Continued) 

1/  A  line  12  miles  seaward  of  the  shoreline,  outer  islands,  or  unique 
reef  fishing  area,  where  appropriate,  represents  the  point  from 
which  proximity  of  tracts  to  intensive  commercial  and  sport  fishing 
activities  are  measured. 
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Table  19  (Continued) 


0.1  -  Tract  is  within  27.1-32.0  statute  miles  of  shore  or  significant 
resource. 

0-0  -  Tract  is  within  32.1-up  statute  miles  of  shore  or  significant 
resource . 

The  proximity  scale  with  regard  to  structures  takes  into  account 
their  potential  impact  on  shipping  and  their  location  in  relation  to 
unexplored  munitions  dumping  area.  This  scale  is  different  than  that 
for  oil  spills,  as  shown  below  (Table  20). 


Table  20 

Proximity  Scale  (Structures)* 

1.0  -  Tract  partially  within  shipping  lane,  anchorage  area,  natural 
resource  system,  activity  or  dumping  area. 

0.8  -  Tract  within  one  mile  of  shipping  lane,  anchorage  area,  natural 
resource  system,  activity  or  dumping  area. 

0.6  -  Tract  within  1.1-3  miles  of  shipping  lane,  anchorage  area,  natural 
resource  system,  activity  or  dumping  area.  1/ 

0.^  -  Tract  within  3.1-6  miles  of  shipping  lane,  anchorage  area,  natural 
resource  system,  activity  or  dumping  area.  2/ 

0.2  -  Tract  within  6.1-10  miles  of  shipping  lane,  anchorage  area, 
natural  resource  system,  activity  or  dumping  area. 

0.0  -  Tract  beyond  10  miles  of  shipping  lane,  anchorage  area,  natural 
resource  system,  activity  or  dumping  area. 


*  Measurements  taken  from  the  edge  of  a  tract  to  the  nearest  edge  of 
a  shipping  lane,  anchorage  area,  natural  resource  system  or  activity 
area  including  unexplored  munitions  dumping  area. 

1/  Tracts  ranging  in  depth  from  over  90’  to  210'  are  considered  to  be 
in  an  intensive  commercial  fishery  area  for  only  one  species,  such 
as  brown  shrimp.  These  tracts  have  been  assigned  a  value  of  0.6 
to  reflect  the  fact  that  offshore  structures  in  these  water  depths 
will  be  in  proximity  to  an  intensive  single  species  fishery. 

2/  Each  proposed  tract  not  located  in  an  intensive  commercial  fishing 
area  has  been  assigned  a  value  of  O.U.  This  value  has  been  assigned 
to  reflect  the  fact  that  commercial  fishing  activities  occur  through¬ 
out  the  Gulf  and  therefore,  all  platforms  placed  on  the  continental 
shelf  will  be  in  proximity  to  some  kind  of  commercial  fishing 
activity  regardless  of  water  depth  or  distance  from  shore. 
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(C)  RELATIVE  ENVIRONMENTAL  IMPACT  FACTOR 


A  relative  environmental  impact  factor  is  a  product  of  Importance, 
and  Proximity,  and  is  expressed  both  for  structures,  F  (St)  and  oil 
spills,  F  (O.S.).  The  equation  for  obtaining  this  factor  can  be  ex¬ 
pressed  simply  as  I  *  P  =  F  (St.  or  O.S.). 

The  higher  the  relative  environmental  impact  factor,  the  higher  the 
potential  for  environmental  damage.  Tracts  with  ov~ "all  high  environ¬ 
mental  indices  will  be  singled  out  for  additional  consideration  in 
accordance  with  the  scale  below.  It  is  very  important  for  the  decision¬ 
maker  or  reviewer  to  keep  in  mind  the  possible  synergistic  and/or  accumu¬ 
lative  effects  resulting  from  a  tract  having  one  or  more  categories 
within  a  high  index  range. 

This  scale  of  relative  environmental  impact  factors  (Table  21)  is 
proposed  for  determining  the  potential  damage  a  tract  might  pose  to  a 
significant  resource  or  activity. 

Table  21 

Relative  Environmental  Impact  Scale 

Greater  than  or  equal  Relative  environmental  impact  factor  in  this 
to  50  range  indicates  that  the  tract  should  be  care¬ 

fully  scrutinized.  Depending  upon  the  signifi¬ 
cance  and  character  of  the  resource  that  may  be 
affected,  possibilities  in  the  decision  include: 

(1)  Withdraw  the  entire  tract  from  the  proposed 
offering. 

(2)  Offer  only  a  portion  of  the  tract. 

(3)  Offer  the  tract  with  special  stipulations  in¬ 
cluded  in  the  lease  to  reduce  the  potential  for 
damage  or  hazard. 

(M  Offer  the  tract  because  of  mitigating  circum¬ 
stances  with  or  without  special  stipulations. 

Greater  than  zero  but  Relative  environmental  impact  factor  in  this 
less  than  50  range  indicates  that  the  tract  could  be  devel¬ 

oped  safely  within  existing  standard  practices 
and  operating  regulations  without  significant 
damage  to  the  resource  involved.  Additional 
special  stipulations  in  the  lease  would  not 
normally  be  necessary. 
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The  individual,  tract-by-tract,  matrices  have  been  appended  to  this 
statement.  See  Attachment  J.  The  following  section  presents  a  recapit¬ 
ulation  of  the  matrices  and  the  section  following  that  presents  a 
summary  of  risk  analysis. 

J .  Recapitulation  of  the  Matrices 

1.  Refuges /Management  Areas 

There  ar_-  a  total  of  six  tracts  (Tract  Nos.  1,  2,  3,  M,  50,  and  51) 
in  this  proposed  sale  that  reflect  an  environmental  impact  factor  for 
oil  spills  of  50  in  relation  to  refuges /management  areas.  This  reflects 
the  fact  that  these  tracts  range  from  l4  to  1 6  miles  offshore  the  Gulf 
Islands  National  Seashore  or  the  Breton  National  Wildlife  Refuge  and  a 
massive  oil  spill  from  any  one  of  the  six  tracts  could  impact  upon  this 
area. 

2.  Unique  and  Highly  Productive  Areas 

(Marsh,  Estuary,  Nursery) 

There  are  no  tracts  in  this  sale  which  reflect  an  environmental  im¬ 
pact  factor  of  over  30  for  oil  spills  or  structures  in  relation  to 
unique  and  highly  productive  areas.  This  is  a  result  of  the  fact  that 
most  of  the  tracts  are  a  considerable  distance  from  estuary,  marsh, 
nursery,  or  other  highly  productive  areas. 

3.  Biota  Seaward  of  Estuary/Nursery  Areas  - 

All  tracts  in  this  proposed  sale  reflect  an  environmental  impact 
factor  of  J+0  for  oil  spills  in  relation  to  this  natural  resource  cate¬ 
gory.  Of  all  the  categories  included  in  the  matrix  analysis,  the  ad¬ 
verse  impact  of  an  oil  spill  on  biota  in  the  open  water  of  the  sea,  is 
the  one  we  know  the  least  about.  Although  data  in  this  area  are  sparse, 
some  of  the  effects  are  discussed  in  section  III  of  this  statement. 

Beaches  - 

There  are  no  tracts  in  this  proposed  sale  which  have  an  environ¬ 
mental  impact  factor  of  over  ho  for  oil  spills  in  relation  to  beaches. 

5.  Shipping  - 

There  are  a  total  of  20  tracts  (Tract  Nos.  2-U ,  12,  lU-l'f,  29, 

31,  U1-U3,  ^*7-^8,  53,  55-58)  in  this  proposed  sale  which  have  an 
environmental  impact  factor  of  80  for  structures  in  relation  to 
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shipping.  This  is  a  reflection  of  the  fact  that  each  of  these  tracts 
are  partially  within  shipping  safety  lanes.  Two  of  these  tracts 
(Nos.  3  and  1*7)  lie  partially  within  two  safety  lanes  where  they  con¬ 
verge.  Development  of  these  20  tracts  will  be  subject  to  Federal  Regu¬ 
lations  as  described  in  section  IV.  B.  of  this  statement. 

There  are  an  additional  8  tracts  (Nos.  5,  6,  13,  20,  2l ,  b6,  b 9 
and  5 It)  which  have  an  environmental  impact  factor  of  61*  for  structures 
in  relation  to  shipping.  This  is  a  reflection  of  the  fact  that  each  of 
these  tracts  are  within  one  mile  of  established  safety  fairways.  No 
other  tracts  in  this  proposed  sale  are  within  one  mile  of  shipping 
safety  fairways. 

There  are  no  established  shipping  safety  lanes  east  of  the  Pensacola 
South  No.  1  area.  Vessel  traffic  in  this  area  of  the  Gulf  of  Mexico 
is  scattered  and,  therefore,  no  determination  can  be  made  concerning 
the  proximity  of  tracts  proposed  for  offering  in  the  Apalachicola  South, 
Tarpon  Springs  and  Tampa  areas  in  relation  to  shipping. 

6.  Outdoor  Recreation  - 

There  are  no  tracts  in  this  proposed  sale  which  reflect  an  environ¬ 
mental  impact  factor  of  50  or  more  under  either  structures  or  oil  spills 
for  this  category. 

7.  Commercial  Fishing  - 

There  are  a  total  of  39  tracts  (Nos.  1-1,  UU— 1*6 ,  50-52  and  all 
tracts  in  the  Apalachicola  South  area)  which  have  an  environmental  im¬ 
pact  factor  of  80  for  both  oil  spills  and  structures  in  relation  to 
commercial  fishing.  In  addition,  there  are  7  tracts  (Nos.  1+2-13,  17-19, 
and  53-51)  which  have  an  environmental  impact  factor  of  80  for  struc¬ 
tures  in  relation  to  commercial  fishing  and  3  tracts  (Nos.  5-6,  and  8) 
which  have  a  factor  of  80  for  oil  spills  in  relation  to  commercial  fish¬ 
ing.  Therefore,  there  are  a  total  of  19  tracts  in  this  proposed  sale 
which  have  an  environmental  impact  factor  of  80  for  either  oil  spills, 
structures  or  both  in  relation  to  commercial  fishing.  Accordingly, 
these  tracts  should  be  carefully  scrutinized  as  part  of  the  decision¬ 
making  process. 

In  addition,  tract  No.  12  has  an  environmental  impact  factor  of  72 
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for  oil  spills  in  relation  to  commercial  fishing;  3  tracts  (Nos.  1*7,  53, 
and  5l* )  have  factors  of  61* ;  and,  2  tracts  (Nos.  1*8  and  1*9)  have  factors 
of  56  for  oil  spills  in  relation  to  commercial  fishing  activities. 

This  reflects  the  fact  that  the  above  6  tracts  are  considered  to  be  in 
an  area  whereby  an  oil  spill  from  any  one  of  them  could  impact  upon 
commercial  fishing  activities. 

A  suggested  stipulation  concerning  the  development  of  all  the  tracts 
in  this  proposed  sale  has  been  presented. in  section  IV.  B.  If  adopted, 
this  stipulation  would  help  mitigate  the  impact  resulting  from  the 
placement  of  structures  in  relation  to  commercial  fishing  activities. 
However,  the  potential  adverse  impact  on  commercial  fishing  activities 
and  commercial  fish  species  resulting  from  oil  spills  cannot  be  miti¬ 
gated  by  a  special  stipulation. 

8.  Sport  Fishing  - 

There  are  a  total  of  13  tracts  (Nos.  1-6,  8,  1*1*-1*6,  and  50-52) 
which  have  an  environmental  impact  factor  of  80  for  oil  spills  in  rela¬ 
tion  to  sport  fishing  activities.  This  is  a  result  of  the  proximity 
of  these  tracts  to  sport  fishing  areas. 

In  every  case,  the  environmental  impact  factor  of  structures  for 
sport  fishing  is  fixed  at  a  zero.  This  reflects  the  fact  that  offshore 
structures  have  a  favorable  impact  on  sport  fishing  activities  by  con¬ 
centrating  fish  around  the  platforms  and  thereby  increasing  the  average 
catch.  Most  of  the  sport  fishing  from  platforms  is  undertaken  within 
30  miles  from  shore,  although  some  sport  fishing  craft  make  overnight 
trips  and  can  venture  out  much  further.  Offshore  platforms  also  serve 
as  aids  to  navigation,  a  course  of  assistance  in  emergencies  and  havens 
for  small  boats  in  storms.  Platforms  resulting  from  blocks  leased  as 
a  result  of  this  proposed  sale  could  be  expected  to  have  a  positive  and 
favorable  impact  on  sport  fishing  and  small  boat  recreationists  over  a 
period  of  time  (up  to  20-25  years). 

9*  Ordnance  Disposal  Areas  - 

There  are  a  total  of  7  tracts  (Nos.  69-72,  and  76-78)  which  have  an 
environmental  impact  factor  of  100  for  structures  in  relation  to  ord¬ 
nance  disposal  areas.  Six  of  these  tracts  are  within  a  known  salvo 
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area,  some  or  all  of  which  harbor  unexploded  munitions  on  the  ocean 
floor.  Practice  bombing  is  conducted  on  the  Eglin  military  reserve 
and  occasionally  ordnances  fail  to  release.  When  this  happens  estab¬ 
lished  water  ranges  are  used  for  jettisoning  hung  ordnance. 

This  ordnance,  in  the  form  of  unexplcded  munitions,  represents  a 
potential  hazard  to  any  activity  that  involves  use  of  the  ocean  floor 
in  the  disposal  areas.  In  addition,  tract  No.  72  although  outside  the 
salvo  areas,  is  in  the  area  of  an  unexploded  depth  charge  which  was 
reported  in  1956. 

In  addition,  there  are  7  tracts  (Nos.  73,  79,  80,  83,  8*4,  85, 
and  86)  that  have  an  environmental  impact  factor  of  80  for  the  placement 
of  structures  in  relation  to  ordnance  disposal  areas.  All  of  these 
tracts  are  outside,  but  adjacent  to,  active  salvo  areas  or  the  area 
designated  as  containing  an  unexploded  depth  charge. 

K.  Summary  Risk  Analysis 

Three  risk  categories  will  be  used  to  rank  the  degree  of  poten¬ 
tial  hazard  the  tracts  in  this  proposed  sale  pose  to  the  environment. 
These  categories  are  discussed  below: 

1.  High  Hazard  Potential  to  the  Environment 

High  hazardous  may  be  defined  as  a  tract  which  is  oil  or  oil  and 
gas  prone  and  within  such  close  proximity  to  a  high  value-critically 

t 

vulnerable  resource  as  to  disallow  the  minimum  present  practical  re¬ 
sponse  time  1 J  necessary  to  effectuate  oil  spill  containment,  clean-up 
and  contingency  measures  to  stop  or  retard  the  spill  from  impacting 
upon  the  resource.  Also,  a  tract  may  be  considered  highly  hazardous 
if  it  is  oil  prone  and  is  wholly  located  in  an  unstable  sediment  zone. 

In  the  draft  environmental  statement  for  this  proposed  sale,  six 
tracts  (Nos.  5-10)  were  tentatively  identified  as  being  located  in  an 
unstable  sediment  zone  and  were,  accordingly,  placed  within  the  highly 
hazardous  category.  In  response  to  this  preliminary  identification, 


1/  Minimum  practical  response  time  would  be  at  least  12  to  18  hours 
from  the  time  a  spill  occurred  to  the  time  appropriate  equipment 
can  be  at  the  spill  site. 
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the  Shell  Oil  Company  prepared  two  reports  1/  2/  which  they  submitted 
at  the  public  hearing  held  in  Tallahassee,  Florida,  which  conclude  that 
"these  tracts  (Mobile  South  No.  1  Area,  tracts  5-10)  are  not  located 
in  an  unstable  sediment  zone  and  should  not  be  considered  as  posing 
an  abnormally  high  hazard  potential  to  the  environment."  Six  major 
categories  of  information  were  used  by  the  Shell  scientists  to  reach 
this  conclusion  concerning  the  bottom  stability  conditions  in  the  sub¬ 
ject  tracts.  These  were: 

1.  Location,  proximity  of  tracts  to  high  rate  deposition  centers 
on  the  modern  delta,  indicates  that  the  area  has  been  rela¬ 
tively  unaffected  by  the  delta. 

2.  Bathymetry,  changes  in  general  bathymetric  features  of  tracts 
in  recent  past  indicates  that  the  area  lies  outside  area  of 
bottom  instability  caused  by  delta  sediments. 

3.  Soil  Boring  Data,  near  surface  soils  in  area  in  question  are 
much  stronger  than  on  delta  with  no  evidence  of  soil  movement 
having  occurred  to  significant  depths  in  recent  past. 

k .  Geophysical  Data,  correlation  with  core  holes  and  geological 
data  indicates  recent  soil  movements  generally  restricted  to 
within  12-15  miles  or  present  mouths  of  river  passes. 

5.  Analytical  Model  Results,  indicate  soils  in  vicinity  of  Blocks 
62  and  290  will  remain  stable  under  very  severe  hurricane 
conditions. 

6.  Structural  Experience,  indicates  that  soil  movement  accompanying 
a  major  hurricane  will  be  restricted  to  recent  delta  sediments. 

A  staff  geophysicist  of  the  Geological  Survey  has  carefully  re¬ 
viewed  the  two  reports  provided  by  Shell  Oil  Company  and  has  indicated 
that  the  technical  aspects  of  the  problems  are  well  developed  and  the 
reports  present  a  convincing  analysis  of  the  bottom  conditions  in  the 
area  of  interest.  He  also  points  out  that  Mr.  Bea  is  a  recognized 
authority  in  submarine  slope  stability  and  his  work  in  this  field  is 


1/  Bea,  R.  G. ,  1973,  Sea  Floor  Stability  South  Pass  Block  62  and  Main 
Pass  Block  290  Areas,  O.D.C.  Report  U7,  Shell  Oil  Company,  Offshore 
Division  Construction,  Southern  E  &  P  Region. 

2/  Bea,  R.  G.  and  Bernard,  H.  S.,  1973,  Movements  of  Bottom  Soils  in 
the  Mississippi  Delta  Offshore,  O.D.C.  Report  UU,  Shell  Oil  Company, 
Offshore  Division-Construction,  Southern  E  &  P  Region. 
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highly  respected.  Moreover,  Shell  has  shown  a  keen  interest  in  bottom 
stability,  at  least  since  1969  when  they  lost  two  platforms  in  South 
Pass  Block  70  as  a  result  of  soil  movement  triggered  by  Hurricane 
Camille.  Mr.  Bea  has  written  several  articles  on  this  subject  and  both 
he  and  Shell  Oil  have  been  very  cooperative  in  sharing  the  results  of 
their  findings  in  this  field  with  the  USGS. 

In  addition,  a  geophysical  contractor  presently  conducting  a  high 
resolution  geophysical  survey  in  the  area  in  question  was  contacted 
and  he  reported  that  he  has  not  seen  any  hazardous  conditions  that  would 
justify  identification  of  the  tracts  reported  in  the  DES  as  highly 
hazardous. 

A’  this  time,  based  on  the  information  made  available  to  us,  we 
have  no  data  or  analysis  that  would  lead  us  to  conclude  that  any  undue 
or  excessive  hazard  due  to  unstable  bottom  conditions  would  be  encoun¬ 
tered  during  the  development  of  these  tracts.  Therefore,  no  tracts  in 
this  proposed  sale  are  identified  as  highly  hazardous  because  of  un¬ 
stable  sediments. 

Until  we  receive  the  information  requested  from  the  Department  of 
Defense  (see  Sec.  III.  F. ),  we  will  tentatively  assume  that  35  tracts 
in  the  Pensacola  South  No.  1  area  I J  will  pose  a  high  hazard  potential 
to  the  environment.  This  determination  is  based  upon  the  fact  that  the 
risks  associated  with  development  of  the  tracts  in  the  Pensacola  South 
No.  1  area  in  relation  to  military  activities  are  net  well  understood 
at  this  time.  This  interpretation  is  tentative  and  subject  to  refine¬ 
ment,  however,  and  final  judgment  concerning  the  potential  harm  the 
development  of  the  35  tracts  might  pose  to  the  environment  must  await 
receipt  of  DOD's  hazardous  analysis.  This  issue  will  be  resolved  be¬ 
fore  any  decision  is  reached  concerning  whether  or  not  to  proceed  with 
the  leasing  of  these  35  tracts. 

2 .  Moderate  Hazard  Potential  to  the  Environment 

Moderately  hazardous  may  be  defined  as  an  oil  or  oil  and  gas  prone 
tract  whose  proximity  to  a  high  value-critically  vulnerable  resource 

1/  See  Attachment  C,  Tract  Nos.  67  through  101. 
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does  not  preclude  adequate  response  time  (based  on  current  industry 
capability  in  the  Gulf  of  Mexico,  offshore  Louisiana,  and  Texas  which 
by  a  proposed  stipulation  will  be  required  for  the  area  of  this  sale 
too  -  see  section  IV.)  necessary  to  effectuate  containment,  clean-up 
and  contingency  measures  to  stop  or  retard  the  spill  from  impacting  upon 
the  unique  resource  area.  However,  all  oil  prone  tracts,  if  not  deter¬ 
mined  to  be  high  hazardous  to  the  environment,  are  placed  in  this  cate¬ 
gory  for  primarily  two  reasons:  (a)  all  are  capable  of  spilling  oil; 
the  effects  of  an  oil  spill  on  open  ocean  marine  biota  is  also  con¬ 
sidered  adverse  although  not  as  severe  as  the  effects  on  unique  (usu¬ 
ally  nearshore  or  onshore)  high  value  resources;  (b)  no  clean-up  and 
containment  equipment  can  be  effectuated  during  adverse  weather  condi¬ 
tions,  such  as  violent  storms  and  hurricanes  and  none  of  this  type  of 
equipment  available  today  is  very  effective  in  five-foot  or  more  seas. 

All  tracts  in  this  proposed  sale,  with  the  exception  of  the  35  tracts 
tentatively  identified  as  highly  hazardous,  are  considered  to  be  moder¬ 
ately  hazardous  to  the  environment.  This  is  due  to  the  fact  that  at 
this  time,  prior  to  an  established  history  of  drilling  activities  in 
the  area  needed  to  identify  oil  or  gas  fields,  all  tracts  in  this  pro¬ 
posed  sale  are  considered  capable  of  producing  oil  and  gas.  Therefore, 
none  can  be  identified,  at  this  time,  as  minimally  hazardous  even  though 
there  is  a  possibility  that  some  of  these  tracts  may  prove  to  be  gas 
producing  only.  For  specific  tract-by-tract  characteristics  see  the 
appended  matrix  tables  and  the  preceding  section  title  "Recapitulation 
of  the  Matrices". 

3.  Minimal  Hazard  Potential  to  the  Environment 

Minimally  hazardous  may  be  defined  as  a  gas  prone  tract  whose  de¬ 
velopment  under  existing  operating  orders,  regulations  and  safety  re¬ 
quirements  promises  a  low  level  of  disruption  and  adverse  effects  to 
the  environment.  Experience  indicates  that  the  impacts  resulting  from 
development  of  tracts  of  this  type  are  not  so  much  ecological  in  nature 
as  they  are  conflictual  with  other  uses  or  activities  in  a  marine  area. 

In  most  cases,  such  conflicts  or  hazards  can  be  mitigated  by  enforce¬ 
ment  of  existing  regulations  or  by  attaching  special  conditions  or 
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stipulations  to  the  lease  concerning  its  development. 


None  of  the  tracts  in  this  proposed  sale  are  considered  to  be  mini¬ 
mally  hazardous  to  the  environment  because  none  of  them  are  defined  as 
a  gas  prone  tract  only. 
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MATRIX  APPENDIX 


The  following  contains  a  presentation  of  a  matrix  table  for  each 
individual  tract  proposed  for  offering  in  this  sale.  The  following 
code  will  appear  at  the  top  of  each  matrix  table  and  should  be  trans¬ 
lated  in  accordance  with  the  following. 


1.  Leasing  Area 

M  =  Mobile 

MS  =  Mobile  South  No.  1 
PS  =  Pensacola  South  No.  1 
AS  =  Apalachicola  South 
TS  =  Tarpon  Springs 
T  =  Tampa 

2.  Tract  Number 

3.  Approximate  statute  miles  from  block  to  shore  or  nearest  island 
1*.  Approximate  water  depth  of  block  in  feet 

5 .  Estimated  type  of  production 


0  =  Oil  G  =  Gas  0  &  G  =  Oil  and  Gas 

In  addition  the  following  legend  will  explain  the  letter  headings 
for  columns  within  each  matrix  table: 

IM  =  Importance 
PR  =  Proximity 

F(ST)  =  Impact  Factor  -  Structures 
F(OS)  =  Impact  Factor  -  Oil  Spills 
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Tract  is  partially  within  two  shipping  lane- 
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